COMPETITION COMMISSION OF INDIA

2 December, 2010

Case No. 5 of 2009

Neeraj Malhotra Informant
V.
Deustche Post Bank Home Finance Opposite Parties
Ltd. & Ors.
ORDER

Per P N Parashar, Member (dissenting):

Shri Neeraj Malhotra, Advocate (‘the Informant’), has filed the present
information under section 19 of the Competition Act, 2002 (‘the Act’) to advocate and
espouse the cause of the consumers who avail home loans and are required to pay

pre-payment penalty (‘PPP/ pre-payment charges’) on foreclosure of such loans.

2. As the facts have been set out in detail in the majority order, | therefore do
not wish to burden this order by reproducing the same again. However, | will refer to
some significant aspects and facts which have a crucial bearing upon the issues
dealt with in this order. Since the replies of the opposite parties to the findings of the
DG have also been noted in detail in the majority order, | would therefore refrain
from restating the same and a brief account thereof will be given at the appropriate

stages.



Facts

3. The informant has filed the instant information alleging, inter alia, that the
practice of levying PPP on the pre-payment of home loans by the following banks
and Housing Finance Companies (‘the HFCs’) is in contravention of the provisions of

sections 3 and 4 of the Act.

(i) Deutsche Post Bank Home Finance Limited,

(i) Housing Development & Finance Corporation Limited,

(iii) HDFC Bank Limited and

(iv) LIC Housing Finance Limited.

4. The informant has further alleged that the acts/practices carried on and the
decisions taken by the opposite parties are violative of provisions of the section 3(1),
3(8)(a) and 3(3)(b) read with section 4(1), 4(2)(a)(i) of the Act. The informant has
prayed, inter alia, that after conducting an enquiry into the matter, the enterprises
committing contravention of these provisions be penalized and be directed to
discontinue with the decisions and practices adopted by them in this regard.

5. The gravamen of the information is that the opposite parties are banks and
HFCs which are offering home loans to the general public and have, jointly and
severally, agreed upon recovering foreclosure charges as PPP ranging from 1% to
4% on the loan amount. It has been alleged that the above mentioned PPP is being
charged if the borrowers choose to close their loan accounts by pre-paying the loan
amount. It is further alleged that the opposite parties have been charging PPP on the
entire loan amount and not merely on the outstanding loan amount, which indirectly
determines the sale price of the services. According to the informant, the same also
limits the supply/provisions of services thereby causing an appreciable adverse
effect on competition within India. As per the Informant, the opposite parties are also
abusing their dominant position in the relevant market by imposing unfair and

discriminatory conditions on the purchase of services thereby preventing their



borrowers from switching over to other banks / HFCs offering similar services at

cheaper rates which is an anti-competitive practice.

6. The Commission, on examining the matter, took a view that there exists a
prima facie case and passed an order dated 10.09.2009 under section 26 (1) of the
Act whereby the Director General (DG) was directed to make an investigation into

the matter.

7. The DG submitted his report dated 16.12.2009 to the Commission by
concluding that the opposite parties along with the following banks have

contravened the provisions of section 3(3)(b) of the Act.

(i) Allahabad Bank;

(i) Canara Bank;

(iii) Corporation Bank;

(iv) ICICI Bank Ltd.;

(v) Indian Bank Ltd.;

(vi) Indian Overseas Bank;

(vii) Oriental Bank of Commerce;

(viii) Punjab & Sind Bank;

(ix) Punjab National Bank;

(x) State Bank of Hyderabad;

(xi) State Bank of India; and

(xii) Vijaya Bank

8. It is clarified that the informant had filed information against only four
banks/enterprises but the DG added twelve more enterprises as opposite parties.
Out of these sixteen opposite parties, HDFC Corporation Ltd. and HDFC bank Ltd
have filed common replies. Hence, effectively there remained fifteen opposite
parties. The Commission during the course of enquiry issued notice to IBA which

has also filed a detailed reply as an opposite party. Therefore, if all such opposite



parties are counted there are a total of seventeen opposite parties in the present
matter. All the above referred opposite parties were asked to file written
objections/replies against the DG report. These parties have filed detailed written
submissions before the Commission which are on record. They have also been
heard at length. The Commission during the course of enquiry also sought
clarifications from these parties on some points. It may be pointed out that a copy of
the DG report was sent to the informant also and a notice was issued to him to file
his submissions/comments etc., but he neither appeared on the date fixed for the
hearing i.e. 15.11.2010, nor did he prefer to file any submissions before the
Commission. The present matter is, therefore, being disposed of on the basis of the

entire material available on record.

9. | have had the advantage of reading the draft erudite order prepared by my
learned brethren. The majority is of the opinion that there exists no contravention of
the Act as alleged by the Informant. | am in agreement with the majority opinion on
their findings on non-contravention of the provisions of section 4 of the Act.
However, with respect, | find myself not able to agree with the majority view on the
remaining findings for the reasons to be stated in this order.

Consumer Interests and Competition Law

10. At the outset, | deem it necessary to discuss the co-relationship between the

consumers’ interests and the competition law.

11.  The modern competition law usually seeks to protect the process of free
market competition in order to ensure efficient allocation of economic resources. It is
commonly believed that competition law is ultimately concerned with the protection
of the interest of the consumers. Conversely, it may be said that consumers’
detriment is generally presumed to be present when the competitive process is
thwarted or damaged.



12. Consumer is considered to be King in a free market and the sellers are
supposed to be guided by the will of a consumer in such markets. There is a
constant need for harmonizing the protection of consumer rights with promoting free
markets. In Awaz v. Reserve Bank of India and DCM Financial Services Ltd. v.
Mukesh Rajput, 2008 Bus L R764 (NCDRC), the National Consumer Disputes
Redressal Commission, while deciding the issue of interest on credit taken on the

basis of credit cards, in its joint order disposing both cases observed:

“... [E]ven in any free economy/deregulated economy exploitation of the
borrower/debtor is prohibited and is considered to be unfair trade
practice. Free economy would not mean licence to exploit the
borrowers/debtors by taking advantage of their basic needs for their
livelihood. This cannot be permitted in any civilized society — maybe a de-
regulated free market economy. ”

13.  Hence, in the context of general consumer welfare the role of competition
authorities while enforcing competition law is to be properly understood. This role of
competition authorities has been highlighted by K. J. Cseres in his article ‘The
Controversies of the Consumer Welfare Standard’ (Vol. 3 Issue 2 pp 121-173, March
2007) | consider it appropriate to quote the following extracts from the said article:

‘Competition authorities all around the world are becoming more
conscious of the impact that competition policy and law enforcement has
on consumers. They seem to be ever more anxious to declare and
demonstrate the significant role they play as enforcers of competition law
in consumers’ economic life. The European Commission is no exception.
The European Commission emphasizes that anti-competitive practices
raised the price of goods and services, reduce supply and hamper
innovation, which in turn increase the input cost for European businesses
and as a result, consumers end up paying more for less quality
(European Commission, Annual Report, 2005, P 7)".

‘In the footsteps of former EC Commissioner Mario Monti, Neelie Droes
formulated the competition policy message of her cabinet as the
following, ‘Our aim is simple to protect competition in the market as a
means of enhancing consumer welfare and ensuring an efficient
allocation of resources.’ (European Commissioner for competition speech
at the European Consumer and Competition Day, London 15 September
2005). Director General of DG Competition, Philip Lowe emphasized that,



‘competition is not an end in itself, but an instrument designed to achieve
a certain public interest objective, consumer welfare’.

“The European policy makers finally synchronize with other enforcement
agencies around the world. In the United States antitrust enforcement has
a much longer tradition. Besides the Antitrust Division of the Department
of Justice, ‘the FTC acts to ensure that markets operate efficiently to
benefit consumers.’ In the United Kingdom the Office of Fair Trading’s
Statement of purpose declares, “The OFT’s goal is to make markets work
well for consumers’. These and similar statements imply that competition
policy works towards the improvement of consumer interests. Who are
the consumers and which are the interests consumer welfare as the goal
of competition policy refers to?”

14. It may also be noted that the Competition Act of Republic of South Africa
provides for an efficient, competitive economic environment, balancing the interests
of workers, owners and consumers and is focused on development that will help its
citizens. Further, it strives for markets in which consumers have access to, and can
freely select the quality and variety of goods and services they desire. Similar
objectives are to be found in the competition laws of other jurisdictions as well.

15.  In India, the competition legislation has been enacted to provide, keeping in
view the economic development of the country for the establishment of a
commission to (a) prevent practices having adverse effect on competition; (b) to
promote and sustain competition in market; (c) to protect the interests of consumers;
and (d) to ensure freedom of trade carried on by other participants in markets, in

India.

16.  These objectives are further reflected in the various provisions of the Act and,
in particular, under section 18 of the Act as per which the Commission is enjoined
upon, inter alia, to protect the interests of consumers and ensure freedom of trade
carried on by other participants in the markets. Further, from the provisions
contained in section 19(3) of the Act, it is manifest that accrual of benefits to
consumers is to be taken into consideration by the Commission while determining

whether an agreement has an appreciable adverse effect on competition or not.



17.  Recently, the Hon’ble Supreme Court of India in the case of Competition
Commission of India v. Steel Authority of India Ltd., Civil Appeal No.7779 of 2010
vide its decision dated 09.09.2010 observed as under:

[T]he principle objects of the Act, in terms of its Preamble and Statement
of Objects and Reasons, are to eliminate practices having adverse effects
on the competition, to promote and sustain competition in the market, to
protect the interest of the consumers and ensure freedom of trade carried
on by the participants in the market, in view of the economic
developments of the country. In other words, the Act requires not only
protection of trade but also protection of consumer interest.’

18.  Thus it can be noticed that protection of consumers’ interest has engaged the
parliamentary attention while enacting the Competition Act and the same has also
been reiterated by the Hon’ble Supreme Court. Therefore, the function of the
Competition Commission of India is not only to supervise and sustain competition in
the market but also to protect the interests of the consumers. The Commission has
been vested with wide authority and discretion to deal with the information as can be
noticed from the following observations of the Hon’ble Supreme Court in the Steel

Authority’s case (supra):

‘Under the scheme of the Act, this Commission is vested with inquisitorial,
investigative, regulatory, adjudicatory and to a limited extent even
advisory jurisdiction. Vast powers have been given to the Commission to
deal with the complaints or information leading to invocation of the
provisions of Sections 3 and 4 read with Section 19 of the Act.’

19. | may also refer to the budget speech delivered by the Hon’ble Finance
Minister for 2009-2010:

‘The government has established competition commission of India, an
autonomous regulatory body to promote and sustain competition and
market, protect interests of consumers and to prevent practices having
aadverse effect on competition....

.... The benefits of competition should now come to more sectors and
their users and consumers. Now is the time for us to work on these
aspects to eliminate supply bottle necks, enhance productivity, reduce
costs and improve quality of goods and services supplies to consumers.’



20. Thus, the Commission has to exercise its powers keeping in view the
legislative intent as reflected in the provisions of the Act and as explained by the
Hon’ble Supreme Court.

21. Before adverting to the issues involved and the contentions urged, it would be
useful to set out in brief the concept of practice of levying PPP by Banks/HFCs.

22.  Pre-payment charges/ PPP is an amount which a bank or retail home loan
institution charges a borrower when such borrower returns the money
borrowed/advanced before the stipulated tenure of the loan. Resultantly, a customer
may migrate to a lower-cost source of funds or return the loan before the due date
only if he pays an additional sum as calculated by the banks. This, on the face of it,
creates an exit load on borrowers.

23. Inthe setting of the above conceptual background and after going through the
entire relevant material and on considering the written as well as oral submissions of
the parties, |, now proceed to formulate the points which need to be determined for
adjudicating this matter.

Points for Determination

24. In light of the foregoing, the following points arise for determination in the

instant matter:

(i) Whether the present information is maintainable as the PPP is charged
pursuant to the allegedly valid contract entered into by and between the
parties?

(i) Whether the provisions of section 3(1) of the Act are attracted in this
case?

(iii)  Whether the opposite parties have contravened the provisions of section
3(3)(a) of the Act? If so, its effect?



(iv)  Whether the opposite parties have contravened the provisions of section
3(3)(b) of the Act? If so, its effect?
(v)  What order(s), if any, may be passed under the Act?

Point No.(i)

Whether the present information is maintainable as the PPP is charged pursuant to

the allegedly valid contract entered into by and between the parties?

25. Before | advert to the main issues, | may note that the argument of having
knowledge about levy of PPP at the time of entering into the contract with the bank
and the same being incorporated as one of the terms and conditions and hence the
levy of PPP cannot be impugned, is misconceived. As noted above, section 3(1) of
the Act prohibits any agreement with respect to production, supply, distribution,
storage, acquisition, or control of goods or provision of services which causes or is
likely to cause an appreciable adverse effect on competition within India. Further,
section 3(2) of the Act provides that any agreement in contravention of this provision
shall be void. Thus, a clause in the agreement charging a PPP being contrary to law
can always be assailed by the aggrieved person and he cannot be estopped from
attacking the same as it is well settled that there can be no estoppel against the law.
Even otherwise, an interpretation to the contrary, would render the entire competition

law redundant, otiose and nugatory.

26. It is pertinent to mention here the following observations of the Hon’ble
Supreme Court in the case of Central Bank of India v. Ravindra, (2001) 107 Comp
Case 416 (SC):

‘... Banking is an organised institution and most of the banks press into
service long-running documents wherein the borrowers fill in the blanks,
at times without caring to read what has been provided therein, and bind
themselves by the stipulations articulated by the best of legal brains.
Borrowers other than those belonging to the corporate sector, find
themselves having unwittingly fallen into a trap and rendered themselves
liable and obliged to pay interest the quantum whereof may at the end



prove to be ruinous.... Statements of accounts supplied by banks to
borrowers many a time do not contain particulars or details of debit
entries and when written in hand are worse than medical prescriptions
putting to test the eyes and wits of the borrowers.’

27. Inview of the above, | am unable to accept the contentions raised by some of
the opposite parties on this point. It may be noted that today consumers enter into
various types of standard forms of contracts which contain unilateral or one sided
terms and conditions and consumers have no real choice in signing such contracts.
Thus, if it were to be held that the consumers knowingly entered into such contracts
and therefore, they are disabled from challenging the terms by invoking the
provisions relating to anti-competitive agreements, then, such an interpretation

would sound a death knell to the entire competition regulatory law.

28. The opposite parties have also contended that PPP is protected under the
provisions of sections 73 and 74 of the Indian Contract Act, 1872, which enable the
aggrieved party to claim damages to cover the losses suffered in the event of breach
of contract. It is contended that the loan agreement has been duly signed by the
customers and PPP being a part thereof, the customers cannot resile therefrom.
From the scheme of the Act, it is apparent that once an agreement has been
determined as causing or likely to cause an appreciable adverse effect on
competition, such an agreement, being void, cannot be enforced by the parties in a
court of law. It may also be pointed out that even the jurisdiction of civil courts is
barred in relation to the issues covered within the jurisdiction of the Commission
under the Act as per the provisions contained in section 61 of the Act.

29.  Moreover, by virtue of the provisions contained in section 60 of the Act, the
provisions of the Act have an overriding effect in the event of any inconsistency with
any other law for the time being in force. Thus, the provisions contained in sections
3(1) and 3(2) of the Act have to be given full effect and if any agreement is found to
be in contravention thereof, the same needs to be declared void. Moreover, it may

also be noticed that the provisions of the Act are in addition to and not in derogation

10



of, the provisions of any other law for the time being in force by virtue of section 62
of the Act.

30. A combined reading of the provisions of sections 60, 61 and 62 of the Act, in
the context of other provisions of the Act, particularly section 3(2) of the Act,
therefore, will remove all doubts about the jurisdiction of the Commission in relation
to anti-competitive agreements which have to be examined within the perspective of
the Act.

31. Inview of the above discussion, | am of the opinion that the plea raised by the
opposite parties regarding lack of jurisdiction of the Commission to entertain the
information is baseless and is hereby rejected. Point no. (i) is, therefore, decided
accordingly.

Point Nos. (ii), (iii) and (iv)

Whether the provisions of section 3 (1) of the Act are attracted in this case; Whether

the opposite parties have contravened the provisions of section 3 (3) (a) of the Act;

and Whether the opposite parties have contravened the provisions of section 3 (3)

(b) of the Act.

32. Before | deal with these points on merits, | deem it proper to narrate the
factual background of the alleged common approach/practice adopted by the
opposite parties. The narration and analysis of these facts is essential for proper

adjudication of the common aspects involved in these points.

33. The DG has noted that this practice was started by HFCs in and around the
year 1993. The available evidence suggests that, perhaps, for the first time such a
levy was made by HDFC Ltd. The following extracts from a circular dated
12.09.1994 of HDFC Ltd. throw some light on existence of this practice in the
financial year 1993-94:

11



‘HDFC Ltd. in financial year 1993-94, collected Rs. 3.20 crores as early
redemption charges on pre-payment of an amount of Rs. 154 crores i.e.
2% of the amount prepaid.”

(Para 3 of internal circular dated 12.09.1994 of HDFC Ltd.)

“Loan to non-residents’ being short term loans give HDFC higher yields.
There is also an element of risk in the event of the individual returning to
India earlier than scheduled. It has, therefore, been decided not to levy
any early redemption charges for loans to non-residents Indians...... ’
(Para 7 of internal circular dated 12.09.1994 of HDFC Ltd.)

34. From the above, it can be seen that it was decided not to levy any PPP in
case of non-residents, as it may result in a loss to the banks if the Non-Resident
Indian returns to India before the scheduled date and the rate of interest goes down.

35. It is further noted that the LIC Housing Finance Ltd., is following the practice
since the year 1995. In the case of HFCs this kind of levy was started by the then
existing dominant players in the market after the entry of newer and more
aggressive home loan companies. Thus, it appears that the first one to levy a PPP
was HDFC Ltd., around 1993, followed by LIC Housing Finance Ltd. in 1995. It is
understood that at the time of formation of LIC Housing Finance Ltd., the only
worthwhile competitor was HDFC Ltd. Subsequently, the LIC Housing Finance Ltd.
felt the heat of competition from later entrants such as ICICI Ltd., etc. Thus, as the
initial trend shows the main objective of the imposition of PPP was to deter
competition and to prevent the flight of loan accounts from the existing HFCs/banks
to the other entrants offering similar services at a lower cost and to earn more profit
in the housing finance sector. It is also seen that the State Bank of Hyderabad
started levying a PPP on floating rate loans from June, 2001 and on both types of
loans from August, 2004. However, the practice of charging the PPP was not as

widespread till 2003 as it is today.
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Meetings of Indian Banks’ Association and Circulars issued by it

(Concerted Approach)

36. Inthe year 2003, the Indian Banks’ Association (IBA) conducted meetings on
banking issues related to commitment charges and pre-payment charges. It is
crucial to notice that the managing committee of the IBA discussed and deliberated
the need for a common approach in fixing pre-payment charges on loans in its
meeting held on 28.08.2003. It would be evident from the minutes of the IBA
meeting that the matter was discussed as an avenue for earnings and it would be

appropriate to quote from the said minutes which are as under:

“..[W]hile discussing the issue members had expressed divergent
views on the subject. While one view was that commitment charges on
non-availment of committed line of credit would improve the fee-based
income of banks. Suggestions were made that we should also think of
uniform norms for pre-payment charges when a borrower chooses to
pre-pay the loan availed. With the interest spread narrowing under
intense market competition, it was felt that banks should look for other
avenues for earnings. It was therefore suggested that IBA could suggest
to reintroduce commitment charges on unutilized portion of working
capital limits and decide on levy of pre-payment charges with the
decision as to the extent of charges to be levied being left to the banks...’

37. The meeting of 28.08.2003 of the IBA resulted in a communication dated
10.09.2003 from IBA to its members, the extracts thereof are quoted below:

‘On the whole, members were of the view that levy of commitment
charges and pre-payment charges would help not only in terms of asset-
liability management, but also in augmenting fee based income of the
banks. The latter was seen as significant consideration in today’s
competitive market with pressures on interest spread. While members
felt that charges in the range of .5%-1% would be reasonable, the view
was that a decision in this regard should be left to the banks to decide ....’

38. Thus, it can be seen that the member banks of IBA in the meeting have
deliberated and discussed the issue of levy of PPP and collectively agreed to have
unity and unanimity in having a common approach in fixing a PPP on loans. It is
evident that the group of banks had come together and took a common decision to

13



limit market competition and to generate fee based income. These minutes clearly
reflect and convey the intention, the motive and the objective for taking the decision

for adopting uniform norms for pre-payment charges.

39. Moreover, it would be useful to refer to and quote the reply submitted by the
IBA dated 9.11.2009 to the notice issued by the DG as under:

. When the issue was again taken up at eh ext meeting held on
28.08.2009, some of the members pointed out that the international
practice was in favor of levying commitment charges. It was also pointed
out that under the proposed Basel Il norms on fixing economic capital,
banks would be required to allocate capital in respect of committed lines
of credit through not actually disbursed. At the meeting the need for a
common approach in fixing pre-payment charges on loans was also
suggested by some of the members. After detailed discussions, the
committee, while fully appreciating the market dynamics decided
that a suitable communication be sent to member banks bringing
out the view points expressed by the members so that the member
banks could take a decision on levy of commitment charges and
pre-payment charges. ...’

From this letter, the motive, objective and the desire of the banks in taking the
common decision on the subject stands fully verified and confirmed.

40.  Further, from the material available on record on the file of DG including the
circular letters issued by the opposite parties, as noted below, it is clear that the
banks/HFCs, pursuant to the aforesaid circular of the IBA, Dated 10.09.2003
adopted/changed their policies and levied PPP accordingly which goes on to show
the concerted and collaborated action by the opposite parties in executing the
decision taken in the meeting dated 28.08.20083.

(i) LIC Housing Finance Ltd.

41. It may be noted that LIC Housing Finance Ltd., one of the opposite parties,
pursuant to and in furtherance of the aforesaid circular of the IBA dated 10.03.2003
issued a letter, within a few days thereafter, i.e. on 15.09.2003 to all regional

managers/area managers, officers-in charge of extension counters conveying its
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decision to charge 2% PPP for all schemes except for Griha Shobha Scheme. The

relevant portion of this letter is extracted below:

‘Pre-payment Levy Charges

When the loan is prepaid either in part or in full, we now charge 1.5%
Levy Charges for all the schemes except for Griha Shobha, Griha Vikas
and Apna Office Schemes.

Taking into account the revision of interest rates, increasing overheads
and also to arrest increasing turnover of closures it has been decided to
charge 2% pre-payment levy charges for all our schemes except for Griha
Shobha Scheme.’

(ii) Punjab National Bank
42.  Similarly Punjab National Bank also pursuant to the letter dated 10.09.2003 of
IBA issued a letter dated 10.03.2004 to all offices on the issue of, inter alia, pre-

payment charges to the following effect:

‘Pre-payment Charges

In order to dissuade the borrowers from shifting to other banks, it
has been decided to introduce levy of pre-payment charges @2% on the
outstanding, pre-paid in loans. These charges will be applicable on all
Term Loans to be sanctioned on or after 01.04.2004. Such charges will
be applicable only in respect of the borrowers who shift to other banks by
pre-paying the loans. In case the loans are pre-paid by the borrowers
from their own sources, the same may not be levied. Further, ZMs may
relax/waive these charges, to the full extent, on merits of each case.

The above amendments would be effective from 01.04.2004. Other
guidelines on the subject will remain unchanged.’

(iii) Indian Bank

43. Indian Bank vide its letter dated 20.08.2005 communicated to the officers as

under:

‘It is observed that in a few accounts Term Loans are pre paid by
borrowers with funds from various sources including shifting of the
accounts to other banks.

We have not been so far stipulating pre payment penalty from the
customers at the time of pre payment of the contracted loan as a general

15



condition. In existing sanctions, in many cases, such a condition is not
there.

We have examined the issues involved in this regard with a view to
recovery of pre-payment charges even without any such specific
condition being stipulated unless other specifically agreed not to levy pre-
payment penalty at the time of sanction.

Based on the opinion received from HO: Legal Department it has been
decided that:

1. In respect of all existing Term Loans, whenever pre payment is
resorted, to issue a letter on the lines suggested below to the borrowers.

‘as per Term Loan agreement the customer is to repay in
monthly/quarterly installments Rs......... over a period of...months whereas
now the customer has requested to prepay the entire outstanding in one
lumpsum contrary to the agreed arrangements. In view of the breach, the
Bank is stipulating that pre-payment charges of........... % be paid so that
bank can accept such pre-payment and release the securities held
against the said term loan.”

2. In all further sanctions, pre-payment charges at 2% of outstanding
balance/Drawing limit of the Term loan, is to be stipulated as a sanction
condition, unless specifically waived by the sanctioning authority.

You are requested to arrange to comply with the above direction and
inform the branches under your control accordingly.’

(iv) Indian Overseas Bank
44. Indian Overseas Bank vide its circular dated 11.02.2004 issued to all its
branches/regional offices in India conveyed as under:

‘1.1 As per Risk Management Guidelines, one of the important risks that
banks are advised to identify, measure and manage is liquidity risk. The
management of liquidity risk depends on efficient asset-liability
management.

1.2 In order to inculcate a sense of discipline among the borrowers in
availment of bank finance, and to encourage better management of funds
the members of the Managing Committee of IBA, were of the view that
levy of commitment charges and pre-payment charges would help not
only in terms of asset-liability management but also in augmenting fee-
based income of the banks.

1.3 The matter was reviewed in the context of the above and it has been
decided to levy pre-payment charges on loans with maturity of more than
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one year. The operational instructions in this regard are enumerated
below.

2.0 Operational Instructions:

2.1 Branches are advised to levy-a pre-payment charge of 1% on the pre-
paid amount in case of term loans & other loans (irrespective of residual
period of loan) where the repayment of the loan exceeds one year.

2.2 While sanctioning these loans, borrowers have to be put on notice
that they are liable for pre-payment/foreclosure charges. This notice
should form an integral part of the sanction letter as one of the terms and
conditions (of sanction).’

(v) Deutsche Postbank Home Finance Ltd.
45, Deutsche Postbank Home Finance Ltd vide its circular dated 28.09.2005

decided to revise pre-payment charges as under:

‘Circular ref no: Ops/ROI & FEES/007/05-06 Date: 28.09.2005
Subject: Modification in Prepayment charges policy

In order to make our product more competitive and in harmony with the
market practice, the management has decided to modify the existing
policy on prepayment charges in respect of loans under both fixed and
variable interest rate category.

The modified pre-payment charge (both Fixed & variable interest rate
category) is explained as below:

Type of Pre-payment %age rate on the amount pre-paid
Part Pre-payment No prepayment charges to be levied
Full Pre-payment 2% on the amount prepaid on the

date of pre-closure plus all
amounts of prepayment made
during the last one year from the
date of final prepayment/pre-
closure.

The modification will only be applicable for newly logged in cases
after implementation of Finn one.’

(vi) State Bank of India
46. State Bank of India reviewing its policy on pre-payment charges vide its
circular dated 13.04.2004 communicated to its branches /offices as follows:
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"...Ii. The bank shall recover a pre-payment charge at the rate of 2% of
the pre-paid amount for both floating interest rates term loans and fixed
interest rate term loans.

iii. No pre-payment charge will be applicable up to pre-payment of Rs.10
lacs except in cases where the loan