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Introduction  

1. The government of India t hrough its various Departments and M inistries 

competes with private firms in a wide variety of activities. While this is usually 

done through a law  ɬ in the form of an Act, a policy, or notification, it often 

conflicts with competition law in general and p rovisions of the Competition Act, 

2002 ȻÏÌÙÌÐÕÈÍÛÌÙɯɁÛÏÌɯ ÊÛɂȼɯspecifically. It is becoming increasingly important for 

the Competition Commission to analyse the specific acts of the government, as 

well as the authority behind the same with respect to this conflict , given the 

nature and propensity of such instances in recent times, and their potential in 

future .  

2. This paper attempts to understand the complexities involved in bringing such 

Departments and Ministries as defendants under the purview of the Act at 

multiple levels. It broadly engages in a three stage analysis, first, by looking at 

the jurisdiction of the Commission to entertain suits against the concerned entity . 

This hinges on whether the ministry would fall under the legal definition of 

ɁÌÕÛÌÙ×ÙÐÚÌɂ, and examines the complications in such categorization. The second 

stage is classifying the activity of the government entity as an anti-competitive 

act that violates the provisions of the Act. This is based mainly on looking at the 

substantive provis ions regarding anti -competitive agreements and abuse of 

dominant position to see whether there are any special stumbling blocks while 

proceeding against a government entity . The paper in its third segment attempts 

to analyze the action that may be taken against a ministry if it manages to pass 

the previous two stages. This raises important questions on the feasibility as well 

as effectiveness of any such action based on the wordings of the provisions, 

nature of the body and legislative intent behind the Act .  
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3. The approach of this paper is to look at the abovementioned issues by taking a 

few specific case studies with  examples of activities of the government that could 

possibly be categorized as anti -competitive. Specific policies by the Department 

of Post [hereinafter DoP] placing restrictio ns on private services; by the Central 

Government reserving the area of safety matches for small scale industries; and 

ÛÏÌɯ ÎÖÝÌÙÕÔÌÕÛɀÚɯ ×ÜÙÊÏÈÚÌɯ ×ÖÓÐÊàɯ ÖÕɯ ÓÌÝàɯ ÚÜÎÈÙ have been taken as three 

focused areas that would help tread through the three stages of analysis. These 

particular areas have been taken since the author believes that they possess the 

dual characteristics of providing  adequate differences in terms of the nature of 

competition and groups  it affects, while fitt ing within the broad category of 

governmental interference with competition ; making them best suited for 

extrapolation to other similar entities . Wherever necessary, each of them gives 

some relevant historical and institutional background on the nature of functions 

of the entity in question and its policy, while cataloging some of the privileges 

and immunities enjoyed by virtue of their special status.   

4. The author would also like to place a caveat that the aim of the paper is not to 

engage in a detailed analysis of these specific examples, but to create a research 

base using them in terms of interpretation and analysis of the provisions of the 

Act that may be applied generally. In spite of the fact that competition between 

government and private entities is an important economic phenomenon, 

academic research is limited. Being a new area of study with hardly any 

conclusive case law to go by, especially in the Indian context,  the author has tried 

to put in as much original analysis and interpretation as possible, giving regard 

to analogous provisions in other legislations, within the constraints of the present 

legal framework.  



Governmental Interference with Markets: Dealing with Complexities by the Commission 

6 | P a g e  
 

I. JURISDICTION OF THE COMMISSION TO ENTERTA IN SUITS AGAINST 

GOVERNMENT ENTITIES  

A quick look at the substantive provisions of the Act shows that complaints may be 

brought against enterprises or persons ÖÕÓàȭɯ6ÏÐÓÌɯ2ÌÊÛÐÖÕɯƖɯȹÓȺɯËÌÍÐÕÌÚɯɁ×ÌÙÚÖÕɂɯÈÚɯ

specific entities1 which does not cover government Ministries or Departments , 

ɁÌÕÛÌÙ×ÙÐÚÌɂɯÜÕËÌÙɯSection 2(h)2, prima facie encompassing them and must be legally 

interpreted to determine whether they could be covered under the same.  

                                                             
1 Section 2 (l) "person" includes- 

(i) an individual; 

(ii) a Hindu undivided family; 

(iii) a company; 

(iv) a firm; 

(v) an association of persons or a body of individuals, whether incorporated or not, in India or outside India; 

(vi) any corporation established by or under any Central, State or Provincial Act or a Government company as 

defined in section 617 of the Companies Act, 1956 (1 of 1956) 

(vii) any body corporate incorporated by or under the laws of a country outside India; 

(viii) a co-operative society registered under any law relating to co-operative societies; 

(ix) a local authority; 

(x) every artificial juridical person, not falling within any of the preceding sub-clauses; 
2 Section 2 (h) "enterprise" means a person or a department of the Government, who or which is, or has been, 

engaged in any activity, relating to the production, storage, supply, distribution, acquisition or control of 

articles or goods, or the provision of services of any kind, or in investment, or in the business of acquiring, 

holding, underwriting or dealing with shares, debentures or other securities of any other body corporate, 

either directly or through one or more of its units or is located at the same place where the enterprise is 

located or at a different place or at different places, but does not include any activity of the Government 

relatable to the sovereign functions of the Government divisions or subsidiaries, whether such unit or 

division or subsidiary not including all activities carried on by the departments of the Central Government 

dealing with atomic energy, currency, defence and space. 

 

Explanation.-For the purposes of this clause,- 

(a) "activity" includes profession or occupation; 

(b)  "article" includes a new article and "service" includes a new service; 

(c) "unit" or "division", in relation to an enterprise, includes- 

(i) a plant or factory established for the production, storage, supply, distribution, acquisition or 

control of any article or goods; 

(ii) any branch or office established for the provision of any service; 
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A.  The Authority behind the Actions  

1. The following matrix gives a quick description of the policies of the government 

and the specific authorities  involved:  

Sl. No Governme nt Entity 

Involved  

Legislation Involved  Allegedly Anti -

Compet itive A ction  

1. Department of Post  Indian Post Office 

(Amendment) Bill, 200 6  

Exclusive right of 

government to carry all 

letters weighing less 

than 300 gms 

2. Central Government  The Industries 

(Development and 

Regulation) Act, 1951 

Exclusive production 

of safety matches by 

small scale industries  

3. Ministry of 

Consumer Affairs, 

Food and Public 

Distribution  

The Essential 

Commodities Act, 1955  

Compulsory sale of 

levy sugar to 

government at fixed 

price 

 

1. Department of Post Regulations  

Section 21 of the Indian Post Office Act, 1898 empowers the Central Government to 

make rules as to the transmission of articles by post, including the regulation of covers, 

forms, dimensions, maximum weights and encl osures, and the use of postal articles 

other than letters for making communications. 3 The Government through the Indian 

                                                             
3 21. Power to make rules as to transmission by post of postal 

articles.- (1) The Central Govt. may make rules as to the transmission of articles by post. 

(2) In particular and with out prejudice to the generality of the foregoing power, such rules may- 

(a) specify articles which may not be transmitted by post; 

(b) prescribe conditions on which articles may be transmitted by post; 
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Post Office Amendment Bill, 2006 attempts to give India Posts the exclusive right to 

carry and deliver letters weighing up to 300 grams. 4 The objective cited for this move is 

ÛÖɯɁÈÊÏÐÌÝÌɯÍÐÕÈÕÊÐÈÓɯÚÌÓÍɯÚÜÍÍÐÊÐÌÕÊàɯÈÕËɯÙÌËÜÊÐÕÎɯ#Ö/ɀÚɯËÌ×ÌÕËÌÕÊàɯÖÕɯÉÜËÎÌÛÈÙàɯ

ÚÜ××ÖÙÛɂȭ5 This will naturally create  a disgruntled lot among international and domestic 

operators,6 and probably more  importantly affe ct consumers.7  

2. Reservation of Safety Matches for Small Scale Industries  

Under Section 29B (2A)8, the Central Government may direct that any article or class of 

articles specified in the First Schedule of the Industries (Development and Regulation) 

                                                                                                                                                                                                    
(c) provide for the detention and disposal of articles in course of transmission by post in contravention of 

rules made under clause (a) or clause (b); 

(d) provide for the granting of receipts for, and the granting and obtaining of certificates of, posting and 

delivery of postal articles and the sums to be paid, in addition to any other postage, for such 

receipts and certificates; and  

(e) regulate covers, forms, dimensions, maximum weights, and enclosures, and the use of postal articles, other 

than letters, for making communications. 
4 Section 5 (a) (ii), Indian Post Office Amendment Bill, 2006, amending Section 4 of the Indian Post Office Act, 

1898. It reads: (ii) After the proviso, the following proviso shall be inserted, namely:- 

Ȱ 0ÒÏÖÉÄÅÄ ÆÕÒÔÈÅÒ ÔÈÁÔ ÔÈÅ #ÅÎÔÒÁÌ 'ÏÖÅÒÎÍÅÎÔ ÍÁÙȟ ÂÙ ÎÏÔÉÆÉÃÁÔÉÏÎȟ ÁÌÌÏ×ȟ ÏÎ such conditions as may be 

specified in the said notification, the conveying of letters beyond 300 grams and all the incidental services of 

ÒÅÃÅÉÖÉÎÇȟ ÃÏÌÌÅÃÔÉÎÇȟ ÓÅÎÄÉÎÇȟ ÄÅÓÐÁÔÃÈÉÎÇ ÁÎÄ ÄÅÌÉÖÅÒÉÎÇ ÓÕÃÈ ÌÅÔÔÅÒÓ ÆÒÏÍ ÏÎÅ ÐÌÁÃÅ ÔÏ ÁÎÏÔÈÅÒȢȱȠ 
5 Ȱ.Å× 0ÏÓÔ "ÉÌÌ -ÁÙ +ÉÌÌ 9ÏÕÒ #ÏÕÒÉÅÒȱȟ !ÐÒÉÌ ςπth, 2006 sourced from  

http://www.rediff.com/money/2006/apr/20courier.htm  (23.2.2010). 
6 !Ȣ+Ȣ -ÉÓÈÒÁȟ Ȱ#ÈÉÎÁ ,ÅÁÐÓ !ÈÅÁÄ ÏÆ )ÎÄÉÁ ÏÎ 0ÏÓÔÁÌ ,Á×Óȱ Economic Times, November 18th, 2006 sourced 

from http://economictimes.indiatimes.com/news/international -business/China-leaps-ahead-of-India-on-

postal-laws/articleshow/462980.cms  (26.2.2010). 
7 This is evidenced by the displeasure expressed by members of the public stating that courier companies 

charge around Rs. 5 ɀ Rs. 7 for ordinary local letter mails and Rs. 10 ɀ Rs. 15 for outstation letters and 

couriered mails, which reach the same or the next day. However, regular postal mail may take around 3-4 

days. If it must reach the same or next day, Speed Post must be used, which costs between Rs. 20 ɀ Rs. 40, 

which is significantly ÈÉÇÈÅÒ ÔÈÁÎ Á ÐÒÉÖÁÔÅ ÃÏÕÒÉÅÒ ÃÏÍÐÁÎÉÅÓ ÓÅÒÖÉÃÅÓȢ Ȱ3ÕÇÇÅÓÔÉÏÎÓ ÁÎÄ #ÏÍÍÅÎÔÓ ÏÎ $ÒÁÆÔ 

)ÎÄÉÁÎ 0ÏÓÔ /ÆÆÉÃÅ ɉ!ÍÅÎÄÍÅÎÔɊ "ÉÌÌȟ ςππφȱ ÓÏÕÒÃÅÄ ÆÒÏÍ 

 http://gamya.org /reports/Suggestion_and_Comments_on_Draft_Indian_Post_Office-06.pdf (22.2.2010). 
8 Section 29B ɉς!Ɋ ÒÅÁÄÓ Ȱ)Î ÐÁÒÔÉÃÕÌÁÒȟ ÁÎÄ ×ÉÔÈÏÕÔ ÐÒÅÊÕÄÉÃÅ ÔÏ ÔÈÅ ÇÅÎÅÒÁÌÉÔÙ ÏÆ ÔÈÅ ÐÒÏÖÉÓÉÏÎÓ ÏÆ ÓÕÂ-

section (1), the Central Government may, if it is satisfied, after considering the recommendations made to it 

by the Advisory Committee constituted under sub-section (2B), that it is necessary so to do for the 

development and expansion of ancillary, or small scale, industrial undertakings, by notified order, direct that 

any article or class of articles specified in the First Schedule shall, on and from such date as may be specified 

in the notified order (hereafter in this section referred to as the date of reservation), be reserved for exclusive 

production by the ancillary, or small scale, industrial undertakings (hereafter in this section referred to 

as ÒÅÓÅÒÖÅÄ ÁÒÔÉÃÌÅɊȢȱ 

http://www.rediff.com/money/2006/apr/20courier.htm
http://economictimes.indiatimes.com/news/international-business/China-leaps-ahead-of-India-on-postal-laws/articleshow/462980.cms
http://economictimes.indiatimes.com/news/international-business/China-leaps-ahead-of-India-on-postal-laws/articleshow/462980.cms
http://gamya.org/reports/Suggestion_and_Comments_on_Draft_Indian_Post_Office-06.pdf
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Act, 1951, shall be reserved for exclusive production by the ancillary or small scale 

industrial undertaking. For the purposes of this analysis, safety matches9, which have 

been reserved for exclusive manufacture by micro and small enterprises as of October 

10, 200810, enlisted by the Press Release of the Lok Sabha very recently.11  

3. Compulsory Sale of Levy Sugar to Government  

The Ministry of Consumer Affairs, Food and Public Distribution through the 

Department of Consumer Affairs has the authority to deal with the p rovisions of the 

Essential Commodities Act, 1955.12 Without getting into the issue of the governm ÌÕÛɀÚɯ

1998 decision to de-license the sugar industry or the issues related to Statutory 

Minimum Price (SMP) a nd the State Advised Price (SAP) pending before courts,13 the 

policy of the government to mandate sale of a certain percentage of sugar produced to 

the government at a fixed price, thereby increasing the pressure on producers to charge 

higher rates on the remaining, thereby transferring the same to consumers is reviewed 

with respect to competition law.  

B. Department of Government  

1. 2ÐÕÊÌɯÛÏÌɯÛÌÙÔɯɁËÌ×ÈÙÛÔÌÕÛɯÖÍɯÎÖÝÌÙÕÔÌÕÛɂɯÏÈÚɯÕÖÛɯÉÌÌÕɯÌß×ÓÐÊÐÛÓàɯËÌÍÐÕÌËɯÐÕɯ

statutes or cases, its meaning in the general sense14, as an organization which is a 

                                                             
9 Article (3) under class of articles no. 36. 
10 Ȱ2ÅÓÅÒÖÅÄ )ÔÅÍÓ ÆÏÒ %ØÃÌÕÓÉÖÅ -ÁÎÕÆÁÃÔÕÒÅ ÉÎ 33)ȱ 

 http://dcmsme.gov.in/publications/reserveditems/10.htm  
11 Press Release, Tuesday, February 23rd, 2010 sourced from 

http://www.pib.nic.in/release/release.asp?relid=58107  (24.3.2010). 
12 Ȱ%ÓÓÅÎÔÉÁÌ #ÏÍÍÏÄÉÔÉÅÓ !ÃÔȱȟ Óourced from http://cabsec.nic.in/abr/abr11.htm  (27.3.2010). 
13 3Ȣ *ÏÓÈÉȟ Ȱ! "ÉÔÔÅÒ-3×ÅÅÔ 0ÏÌÉÃÙȱ Business Line, Wednesday, February 21st, 2007 sourced from 

 http://www.thehindubusinessline.com/2007/02/21/stories/2007022100040800.htm  
14 )Ô ÈÁÓ ÂÅÅÎ ÄÅÆÉÎÅÄ ÁÓ ȰÁ ÄÉÖÉÓÉÏÎ ÏÆ ÔÈÅ ÅØÅÃÕÔÉÖÅ ÂÒÁÎÃÈ ÏÆ ÔÈÅ ÇÏÖÅÒÎÍÅÎÔȱȢ Ȱ$ÅÐÁÒÔÍÅÎÔ ÏÆ 3ÔÁÔÅȱ ÉÓ 

ÄÅÆÉÎÅÄ ÁÓ ȰÁ ÂÒÁÎÃÈ ÏÆ ÔÈÅ 'ÏÖÅÒÎÍÅÎÔȢ 4ÈÅ ÖÁÒÉÏÕÓ ÄÅÐÁÒÔÍÅÎÔ ÏÆ 3ÔÁÔÅÓ ÁÒÅ ÃÌÁÓÓÉÆÉÅÄ ÁÎÄ ÔÈÅÉÒ ÐÏ×ÅÒÓ ÁÎÄ 

ÐÒÏÃÅÄÕÒÅ ÄÅÓÃÒÉÂÅÄ ÉÎ ÖÁÒÉÏÕÓ ÓÔÁÔÕÔÅÓ ÒÅÇÕÌÁÔÉÎÇ ÔÈÅ ÇÏÖÅÒÎÍÅÎÔ ÏÆ ÔÈÅ ÃÏÕÎÔÒÙȱȟ 0Ȣ 2ÁÍÁÎÁÔÈÁ !ÉÙÁÒ, The 

Law Lexicon 522 (2nd ed., Nagpur, Wadhwa, 2002).  

http://dcmsme.gov.in/publications/reserveditems/10.htm
http://www.pib.nic.in/release/release.asp?relid=58107
http://cabsec.nic.in/abr/abr11.htm
http://www.thehindubusinessline.com/2007/02/21/stories/2007022100040800.htm
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political unit 15 for div ision of authority 16 may be considered. Usually all 

government organizations that consist of civil servants, and which may or may 

not be headed by a government minister or secretary of state are considered as 

departments.17 The DoP ÐÚɯ Èɯ ɁËÌ×ÈÙÛÔÌÕÛɯ ÖÍɯ ÎÖÝÌÙÕÔÌÕÛɂɯ ÞÐÛÏÖÜÛɯ ÔÜÊÏɯ

contention. 

2. As generally understood in common law, there are two types of government 

departments, ministerial and non -ministerial departments. 18 Therefore, a 

Ministry, generally understood as a government department under the direction 

of a Minister or senior public servant, 19 is necessarily a Ɂdepartment of the 

ÎÖÝÌÙÕÔÌÕÛɂȭ 

3. The Ministry of Consumer Affairs, Food and Public Distribution has divided its 

functions to be carried out through the Department of Consumer Affairs and the 

Department  of Food and Public Distribution. Thus we see that the system in 

(ÕËÐÈɯËÖÌÚɯÕÖÛɯÕÌÊÌÚÚÈÙÐÓàɯÏÈÝÌɯɁËÌ×ÈÙÛÔÌÕÛÚɂɯÈÚɯÛÏÌɯÉÙÖÈËÌÙɯÊÈÛÌÎÖÙàɯÈÕËɯ

ɁÔÐÕÐÚÛÙÐÌÚɂɯÈÚɯÛÏÌɯÍÜÕÊÛÐÖÕÈÓɯÉÖËÐÌÚȮɯÉÜÛɯÊÖÜÓËɯÉÌɯÝÐÊÌ-versa. However, since the 

specific policy (under the Essential Commodities Act, 1955) is under the 

ÈÜÛÏÖÙÐÛàɯÖÍɯÛÏÌɯ#Ì×ÈÙÛÔÌÕÛɯÖÍɯ"ÖÕÚÜÔÌÙɯ ÍÍÈÐÙÚȮɯÐÛɯÞÖÜÓËɯÉÌɯÈɯɁËÌ×ÈÙÛÔÌÕÛɯÖÍɯ

ÎÖÝÌÙÕÔÌÕÛɂɯÜÕËÌÙɯ2ÌÊÛÐÖÕɯƖȹÏȺɯÖÍɯÛÏÌɯ ÊÛɯÈÕàÞÈàȭɯ  

                                                             
15 Ȱ$ÅÐÁÒÔÍÅÎÔ ÏÆ 'ÏÖÅÒÎÍÅÎÔȱ ÄÅÆÉÎÅÄ ÉÎ http://www.thefreedictionary.com/government+department  

(16.02.2010). 
16 Ȱ$ÅÐÁÒÔÍÅÎÔȱ ÄÅÆÉÎÅÄ ÉÎ http://legal -dictionary.thefreedictionary.com/department  (16.02.2010). 
17 Ȱ'ÏÖÅÒÎÍÅÎÔ $ÅÐÁÒÔÍÅÎÔȱ ÄÅÆÉÎÅÄ ÉÎ http://en.wikipedia.org/wiki/Ministry_( government_department) 

(16.02.2010). 
18 Ȱ$ÅÐÁÒÔÍÅÎÔÓ ÏÆ ÔÈÅ 5ÎÉÔÅÄ +ÉÎÇÄÏÍ 'ÏÖÅÒÎÍÅÎÔȱ ÄÅÆÉÎÅÄ ÉÎ 

http://en.wikipedia.org/wiki/Departments_of_the_United_Kingdom_Government (16.02.2010). 
19 Ȱ-ÉÎÉÓÔÒÙ ÁÎÄ 'ÏÖÅÒÎÍÅÎÔ $ÅÐÁÒÔÍÅÎÔȱ ÄÅÆÉÎÅÄ ÉÎ http://www.answers.com/topic/ministry -government-

department (16.02.2010). 

http://www.thefreedictionary.com/government+department
http://legal-dictionary.thefreedictionary.com/department
http://en.wikipedia.org/wiki/Ministry_(government_department)
http://en.wikipedia.org/wiki/Departments_of_the_United_Kingdom_Government
http://www.answers.com/topic/ministry-government-department
http://www.answers.com/topic/ministry-government-department
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C. Activity of the Department  

1. 3ÏÌɯËÌ×ÈÙÛÔÌÕÛɯÖÍɯÎÖÝÌÙÕÔÌÕÛɯÔÜÚÛɯÉÌɯÌÕÎÈÎÌËɯÐÕɯÈÕɯɁÈÊÛÐÝÐÛàɂɯÙÌÓÈÛÐÕÎɯÛÖɯ

production, storage, supply, distribution, acquisition or control of articles or 

goods, or the provision of services of any kind. The question is whether any of 

these actions in the name of policies of the government may be characterized as 

sÜÊÏɯ ɁÈÊÛÐÝÐÛÐÌÚɂȭɯ3ÏÌɯ ÛÌÙÔɯ ɁÈÊÛÐÝÐÛàɂɯ ÔÌÈÕÚɯ Èɯ ÊÖÔÉÐÕÈÛÐÖÕɯ ÖÍɯ Ö×ÌÙÈÛÐÖÕÚɯ

undertaken by the body corporate, whether or not they amount to a business, 

trade or profession in the ordinary sense; and cover statutory undertakings. 20 

This term has been qualified bàɯÉÌÐÕÎɯɁÙÌÓÈÛÌËɯÛÖɯ×ÙÖËÜÊÛÐÖÕȮɯÚÛÖÙÈÎÌȮɯÚÜ××ÓàȮɯ

ËÐÚÛÙÐÉÜÛÐÖÕȮɯÈÊØÜÐÚÐÛÐÖÕɯÖÙɯÊÖÕÛÙÖÓɯÖÍɯÈÙÛÐÊÓÌÚɯÖÙɯÎÖÖËÚɯÖÙɯ×ÙÖÝÐÚÐÖÕɯÖÍɯÚÌÙÝÐÊÌÚɂɯ

to fall under the category of an Ɂenterpriseɂȭ  

2.  ÊÊÖÙËÐÕÎɯÛÖɯÛÏÌɯËÌÍÐÕÐÛÐÖÕɯÖÍɯɁÌÕÛÌÙ×ÙÐÚÌɂɯÐÕɯÛÏÌɯ!ÓÈÊÒɀÚɯ+ÈÞɯ#ÐÊÛÐÖÕÈÙà21 and 

William Buchanan Foundation v. Shepperd, Tex.22, which were relied on by the 

Commission in Gir Prasad v. Government of Uttar Pradesh23, ÈÕɯ ɁÌÕÛÌÙ×ÙÐÚÌɂɯ

includes any individual, partnership, corporation, association, or other legal 

entity and any union or  group of individuals associated in fact although not a 

legal entity. 24 Thus, an enterprise could include a very wide spectrum of entities 

engaged in an activity including service s. Specifically on the question of whether 

a department of the government is aÕɯ ȿÌÕÛÌÙ×ÙÐÚÌɀɯ ÍÖÙɯ ÛÏÌɯ ×ÜÙ×ÖÚÌÚɯ ÖÍɯ

competition law, the same came before the MRTP Commission with respect to 

the irrigation department in Gir Prasad v. Government of Uttar Pradesh25. Section 

                                                             
20 Hotel and Catering Industry Training Board v. Automobile Proprietary, (1969) 1 SLR 697, cited in P. 

Ramanatha Aiyar, The Law Lexicon 43 (2nd ed., Nagpur, Wadhwa, 2002).  
21 $ÅÆÉÎÅÄ ÁÓ ȰÁ ÂÕÓÉÎÅÓÓ ÖÅÎÔÕÒÅ ÏÒ ÕÎÄÅÒÔÁËÉÎÇȱ, Henry Campbell Blackȟ "ÌÁÃËȭÓ ,Á× $ÉÃÔÉÏÎÁÒÙ  (6th 

ed.,United States of America, West Publishing Co., 1990). 
22 Civ. App., 283 S.W. 2d 325, 333. 
23 (1996) 3 Comp LJ 286. 
24 Gir Prasad, Para 48. 
25 (1996) 3 Comp LJ 286 
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2(v) of the MRPT Act in force at tÏÌɯÛÐÔÌɯÖÍɯÛÏÌɯÊÈÚÌɯËÌÍÐÕÌËɯÈÕɯɁÜÕËÌÙÛÈÒÐÕÎɂ as 

Ɂan enterprise which is, or has been, or is proposed to be engaged in the 

production, storage, supply, distribution, acquisition or control of articles or 

goods, or the provision of services, of any kind either directly or through one or 

more of its units or divisions, whether such unit or division is located at the same 

place where the undertaking is located or at a different place or at different 

×ÓÈÊÌÚɂȭɯ  ÓÛÏÖÜÎÏɯ ɁÌÕÛÌÙ×ÙÐÚÌɂɯ ÞÈÚɯ ÕÖÛɯ ËÌÍÐÕÌËɯ ÜÕËÌÙɯ ÛÏÌɯ ,13/ɯ  ÊÛȮɯ ÛÏÐÚɯ

definition is substant ÐÈÓÓàɯÚÐÔÐÓÈÙɯÛÖɯÛÏÌɯËÌÍÐÕÐÛÐÖÕɯÖÍɯɁÌÕÛÌÙ×ÙÐÚÌɂɯÜÕËÌÙɯ2ÌÊÛÐÖÕɯ

2(h) of the Competition Act. 26 In terms of pure interpretation of the wordings of 

ÛÏÌɯÚÌÊÛÐÖÕȮɯÛÖɯ×ÙÖÝÌɯÈÕɯÌÕÛÐÛàɯÞÈÚɯÈÕɯȿÜÕËÌÙÛÈÒÐÕÎɀȮɯÐÛɯÏÈËɯÛÖɯÉÌɯÚÏÖÞÕɯfirst that 

it was an enterprise and second ÛÏÈÛɯÐÛɯÞÈÚɯÌÕÎÈÎÌËɯÐÕɯÛÏÌɯɁ×ÙÖËÜÊÛÐÖÕȮɯÚÛÖÙÈÎÌɯȱɯ

ËÐÍÍÌÙÌÕÛɯ×ÓÈÊÌÚɂȭɯ 

3. The Supreme Court in Carew and Company Ltd. v. Union of India27 engaged in a 

ÊÖÔ×ÙÌÏÌÕÚÐÝÌɯËÐÚÊÜÚÚÐÖÕɯÖÕɯÛÏÌɯÛÌÙÔɯȿÜÕËÌÙÛÈÒÐÕÎɀɯÈÕËɯÊÖÕÚÐËÌÙÌËɯÛÏÌɯÐÚÚÜÌɯÖÍɯ

ÏÖÞɯÕÈÙÙÖÞÓàɯÛÏÌɯÛÌÙÔɯȿÌÕÎÈÎÌËɯÐÕɯ×ÙÖËÜÊÛÐÖÕȮɯÌÛÊɀɯÔÜÚÛɯÉÌɯÐÕÛÌÙ×ÙÌÛÌËȭ The 

court gave a wide interpretation and held that an ȿundertaking ɀ is not just a unit 

that is actually producing the goods, but may include those designed to go into 

production once its legal personality is acqu ired. What is interesting in the 

approach taken by the Court is that while it tried to look at the activities carried 

out by entities that could potentially be called enterprises,  and gave it a 

                                                             
26 Section 2 ɉÈɊ ȰͼÅÎÔÅÒÐÒÉÓÅͼ ÍÅÁÎÓ Á ÐÅÒÓÏÎ ÏÒ Á ÄÅÐÁÒÔÍÅÎÔ ÏÆ ÔÈÅ 'ÏÖÅÒÎÍÅÎÔȟ ×ÈÏ ÏÒ ×ÈÉÃÈ ÉÓȟ ÏÒ ÈÁÓ 

been, engaged in any activity, relating to the production, storage, supply, distribution, acquisition or control of 

articles or goods, or the provision of services, of any kind, or in investment, or in the business of acquiring, 

holding, underwriting or dealing with shares, debentures or other securities of any other body corporate, 

either directly or through one or more of its units or divisions or subsidiaries, whether such unit or division 

or subsidiary is located at the same place where the enterprise is located or at a different place or at different 

places, but does not include any activity of the Government relatable to the sovereign functions of the 

Government including all activities carried on by the departments of the Central Government dealing with 

atomic enÅÒÇÙȟ ÃÕÒÒÅÎÃÙȟ ÄÅÆÅÎÃÅ ÁÎÄ ÓÐÁÃÅȱȢ 
27 AIR 1975 SC 2260. 
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connotation as wide as possible28, the term seems to be fit for only commercial 

entities.29 A department of a government may not fit squarely within the 

interpretation of such an activity.  

4. %ÜÙÛÏÌÙȮɯÐÛɯÐÚɯÐÕÛÌÙÌÚÛÐÕÎɯÛÖɯÕÖÛÌɯÛÏÈÛɯÛÏÌɯËÌÍÐÕÐÛÐÖÕɯÖÍɯȿÌÕÛÌÙ×ÙÐÚÌɀɯÜÕËÌÙɯÛÏÌɯ ÊÛɯÐÚɯ

almost identical to that under Section 92F of the Income Tax Act, 1960 

[hereinafter IT Act] 30, apart from the fact that the t erm ȿËÌ×ÈÙÛÔÌÕÛɯ ÖÍɯ

ÎÖÝÌÙÕÔÌÕÛɀɯÈÕËɯthe sovereign function immunity is missing in the latter , clearly 

                                                             
28 The reasoning was framed on the following basis: Per V.R. Krishna Iyer, J.,:  

ȰIndeed, this case really turns on the Court's choice of the correct canon of construction as between two 

alternatives. Is an 'undertaking' an economic enterprise which is actually producing goods? Here we 

over-stress the 'in praesenti' aspect and thereby undermine the legislative object. On the contrary, is an 

'undertaking' used in its economic sense and in its wider connotation of embracing not merely factories 

which have been commissioned but projects which are embryonic and designed to go into production 

immediately formal legal personality is acquired and statutory approval under the Act secured? In the 

present case there is already a sugar unit which is working and this mill is being transferred as the asset 

of the new company. The new company immediately it is registered and the Central Government's 

approval under Section 23(4) obtained, will go on stream since the mill's wheels will continue to turn 

regardless of the legal metempsychosis of ownership. In such a case it would be abandoning 

commonsense and economic reality to treat the proposed undertaking as anything less than an 

'undertaking' (as defined in the Act) because it is only in immediate prospect.ȱ 
29 Per V.R. Krishna Iyer, J., Para 21:  

ȰAn 'undertaking' is defined as an undertaking...which itself discloses the difficulty felt by the draftsmen 

in delineating the precise content. Obviously, a dynamic economic concept cannot be imprisoned into 

ineffectualness by a static strict construction. 'Is engaged in production', in the context, takes in not 

merely projects which have been completed and gone into production but also blue-print stages, 

preparatory moves and like ante-production points. It is descriptive of the series of steps culminating in 

production. You are engaged in an undertaking for production of certain goods when you seriously set 

about the job of getting everything essential to enable production. Economists, administrators and 

industrialists understand the expression in that sense and often times projects in immediate prospect 

are legitimately set down as undertakings engaged in tÈÅ ÐÁÒÔÉÃÕÌÁÒ ÌÉÎÅȢȱ 
30 Section 92F ɉÉÉÉɊ ȰͻÅÎÔÅÒÐÒÉÓÅͻ ÍÅÁÎÓ Á ÐÅÒÓÏÎ ɉÉÎÃÌÕÄÉÎÇ Á 0% ÏÆ ÓÕÃÈ ÐÅÒÓÏÎɊ ×ÈÏ ÉÓȟ ÏÒ ÈÁÓ ÂÅÅÎȟ ÏÒ ÉÓ 

proposed to be, engaged in any activity, relating to the production, storage, supply, distribution, acquisition or 

control of articles or goods, or know-how, patents, copyrights, trademarks, licences, franchises or any other 

business or commercial rights of similar nature, or any data, documentation, drawing or specification relating 

to any patent, invention, model, design, secret formula or process, of which the other enterprise is the owner 

or in respect of which the other enterprise has exclusive rights, or the provision of services of any kind, or in 

carrying out any work in pursuance of a contract, or in investment, or providing loan or in the business of 

acquiring, holding, underwriting or dealing with shares, debentures or other securities of any other body 

corporate, whether such activity or business is carried on, directly or through one or more of its units or 

divisions or subsidiaries, or whether such unit or division or subsidiary is located at the same place where the 

ÅÎÔÅÒÐÒÉÓÅ ÉÓ ÌÏÃÁÔÅÄ ÏÒ ÁÔ Á ÄÉÆÆÅÒÅÎÔ ÐÌÁÃÅ ÏÒ ÐÌÁÃÅÓȱȢ 

javascript:fnOpenGlobalPopUp('/ba/disp.asp','2324','1');
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applying only to purely commercial enterprises . Considering that the incl usion 

of Sections 92A-F of the IT Act made by the Finance Act, 200231 was before the 

Act32, it is possible that the same was meant for commercial entities and adapted 

to include government bodies.  

5. The specific question of whether a Government department or t he government 

can be charged and prosecuted in the Commission was addressed in the case of 

Gir Prasad v. Government of Uttar Pradesh and Ors.33, which interestingly relied on 

the broad interpretation taken by the Commission in Carew to hold that the 

Department of Irrigation is an undertaking under the MRTP Act  after holding it 

liable under substantive provisions of the Act . The Commission seems to have 

ignored the outer limits of the wide interpretation extending to undertakings that 

would be engaged in prod uction, etc in future, which still seemed to be confined 

to commercial enterprises. It based its reasoning entirely on the object of the 

statute to protect public interest and check anti -social moves of undertakings that 

may result in restrictive, unfair a nd monopolistic trade practices. 34 While there 

certainly are merits to relying on the objects clause, this decision reveals the lack 

of clarity on the approach to be taken by the Commission based on the wordings 

of the section.  

6. Further, the decision was set aside by the Supreme Court in State of Uttar Pradesh 

and Ors. v. Gir Prasad and Ors.35, based only on the substantive point of violation 

of Section 10, and the Court bypassed the golden opportunity to substantiate on 

the status of government departments as undertakings and enterprises.36  

                                                             
31 This Act was promulgated on April 1, 2002. 
32 The Competition Act came into force on January 14, 2003. 
33 Restrictive Trade Practices Enquiry No. 241 of 1995, MANU/MR/0007/1996 .  
34 Per S. Chakravarthy, Member, Para 54. 
35 AIR 2004 SC 1756. 
36 4ÈÅ #ÏÕÒÔ ÅØÐÒÅÓÓÌÙ ÍÅÎÔÉÏÎÅÄ ÔÈÁÔ ÉÔÓ ÄÅÃÉÓÉÏÎ ×ÁÓ ȰÁssuming the State was an undertaking under Section 

ςɉÖɊȱ ÁÎÄ ÂÙÐÁÓÓÅÄ ÔÈÅ ÑÕÅÓÔÉÏÎ ÏÆ ×ÈÅÔÈÅÒ ÉÔ ×ÁÓ ÁÃÔÕÁÌÌÙ ÏÎÅȢ 

javascript:fnCitation('MANU/MR/0007/1996');
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7. There are two points we can draw fro m the above in the context of interpreting 

Section 2(h), first that there is need the Commission to follow the sequence of 

steps to be taken while deciding the jurisdiction and violations under substantive 

provisions, which seems to be missing from the order and appeal. Secondly, the 

object clause of the Act must be kept in mind while interpreting the term 

ȿÌÕÛÌÙ×ÙÐÚÌɀ, as well as the distinction with the MRTP Act.  

8. The second is in consonance with the rules of statutory interpretation, which state 

that the dominant purpose in construing a statute is to ascertain the intent of the 

legislature 37, considering it as a whole and in context. The fairest method of 

interpretation is through explor ing the intention of the legislature through 

natural and probable signs ɬ words, context, subject matter, effects and 

consequences, or spirit and reason of the law.38 

9. The question then is whether the legislative intent behind changing the wordings 

of the seÊÛÐÖÕɯËÌÍÐÕÐÕÎɯÈÕɯȿÜÕËÌÙÛÈÒÐÕÎɀɯÈÕËɯÈÕɯȿÌÕÛÌÙ×ÙÐÚÌɀɯÞÈÚɯÛÖɯÊÖÝÌÙɯ×ÖÓÐÊÐÌÚɯ

of government departments and ministries under the Act. The same would fit 

ÜÕËÌÙɯÛÏÌɯÛÌÙÔɯȿÈÊÛÐÝÐÛàɀɯÞÏÐÊÏɯÔÜÚÛɯÉÌɯȿÙÌÓÈÛÌËɯÛÖɯ×ÙÖËÜÊÛÐÖÕȱÌÛÊɀɯÖÍɯÈÙÛÐÊÓÌÚɯÖÙɯ

goods, which is differenÛɯÍÙÖÔɯÛÏÌɯȿÌÕÛÌÙ×ÙÐÚÌɯÉÌÐÕÎɯÌÕÎÈÎÌËɯÐÕɯ×ÙÖËÜÊÛÐÖÕȱÌÛÊɀȭɯ

Moreover, the object clause shows that the Act seeks to prevent practices having 

adverse effect on competition, to promote and sustain competition in markets, 

protect interests of consumers and ensure freedom of trade carried on by other 

participants in the market. 39 The factors that can be taken into account in 

ascertaining the intention of the legislature are the history of the Act, the reasons 

leading to the passing of the same and the mischief that had to be cured as well 

                                                             
37 Prithi Pal Singh v. Union of India, AIR 1982 SC 1413; Keshavji Raviji & Co. v. Commr. Of Income Tax, AIR 1991 

SC 1806; Bharat Singh v. Management of Tuberculosis Centre, New Delhi, AIR 1986 SC 842. 
38 N.S. Bindra and A. Dhanda, Interpretation of Statutes 404 (10th ed., New Delhi, LexisNexis Butterworths, 

2007). 
39 Preamble, Competition Act, 2002. 
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as the cure proposed in the statute.40 Reading the two together, and following the 

precedent of using the object clause for interpretation of a similar provision 41, it 

can be said that policies of the departments and ministries of the government 

ÞÖÜÓËɯÉÌɯȿÈÊÛÐÝÐÛÐÌÚɀɯÙÌÓÈÛÐÕÎɯÛÖɯ×ÙÖËÜÊÛÐÖÕȮɯÚÛÖÙÈÎÌȱÖÙɯÊÖÕÛÙÖÓɯÖÍɯÎÖÖËÚɯÈÕËɯ

articles, or provision of services, and hence enterprises under Section 2(h) of the 

Act.  

10. Therefore, in terms of the policy actions, the exclusive right to carry let ters 

weighing less than 300 grams by the DoP (related to the provision of a service), 

production of safety matches solely by small scale industries (related to 

production of goods), and the compulsory sale of levy sugar to the government 

at a fixed price (related to supply and acquisition of goods) would all fall within 

ÛÏÌɯÛÌÙÔɯȿÈÊÛÐÝÐÛàɀɯÌÕÎÈÎÌËɯÐÕɯÉàɯÛÏÌɯȿËÌ×ÈÙÛÔÌÕÛɯÖÍɯÛÏÌɯÎÖÝÌÙÕÔÌÕÛɀɯÜÕËÌÙɯ

Section 2(h).  

D.  Sovereign Function s 

1. As seen above, the coverage of the Act is quite wid e and based on the activity 

performed by the entity, irrespective of its ownership or organizational form or 

structure.42 However, there are exceptions to this neutrality. 43 Section 2(h) 

provides an exemption for activities of the government  relatable to sovereign 

functions of the gover nment.44 Section 54 of the Act empowers the Central 

                                                             
40 SC Prishar v. Vasantasen Dwarkadas, AIR 1963 SC 1356; Sita v. State of UP, AIR 1969 All 342; Commr of 

Income Tax,  Gujarat v. Vadilal Lallubhai, (1973) 3 SCC 17, 23, Per Hegde J.; Ganga Ram Kishore Chand v. Jai 

Ram Bhagat Ram, AIR 1957 Punj. 293, 296, Per Tekchand J. 
41 Gir Prasad v. Government of Uttar Pradesh, (1996) 3 Comp LJ 286. 
42 !Ȣ +ÏÔÈÁÒÉȟ Ȱ#ÏÍÐÅÔÉÔÉÏÎ !ÃÔ ɀ ! #ÒÉÔÉÃÁÌ !ÎÁÌÙÓÉÓȱ .ÏÖÅÍÂÅÒ ςnd, 2008, sourced from  

http://jurisonline.in/2008/11/competition -act-a-critical-analysis/ (27.02.2010). 
43 P.S. Mehta, A Functional Competition Policy for India (Jaipur, CUTS Centre for Competition, Investment and 

Economic Regulation, 2006). 
44 Ȱȣbut does not include any activity of the Government relatable to the sovereign functions of the 

Government divisions or subsidiaries, whether such unit or division or subsidiary not including all activities 

carried on by the departments of the Central Government dealing with atomic energy, currency, defence and 

ÓÐÁÃÅȢȱ 

http://jurisonline.in/2008/11/competition-act-a-critical-analysis/
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Government to exempt the application of any provision of the Act to an 

enterprise performing a sovereign function on behalf of the Central or State 

Government, through a notification. 45 Thus, one problem wi th the wordings of 

these two sections taken together is the confusion as to whether an enterprise 

carrying out an activity relatable to sovereign functions requires an express 

notification by the Central Government by virtue of S ection 54 for exemption ; or 

would anyway ÉÌɯÌßÊÓÜËÌËɯÍÙÖÔɯÛÏÌɯÚÊÖ×ÌɯÖÍɯÈÕɯȿÌÕÛÌÙ×ÙÐÚÌɀɯunder Section 2(h). 

To aid the process of competition enforcement, there must be a strong 

presumption against exemption from competition law and usage of doctrines 

ÓÐÒÌɯÛÏÌɯȿÚÛÈÛÌɯÈÊÛÐÖÕɯËÖÊÛÙÐÕÌɀ ÈÕËɯȿÙÌÎÜÓÈÛÖÙàɯÊÖÕËÜÊÛɯËÌÍÌÕÊÌɀɯÔÜÚÛɯÉÌɯÌßÊÓÜËÌËɯ

while interpreting the statute. 46 

2.  ÓÛÏÖÜÎÏɯ ÞÏÈÛɯ Èɯ ȿÚÖÝÌÙÌÐÎÕɯ ÍÜÕÊÛÐÖÕɀɯ ÐÚɯ ÏÈÚɯ ÕÌÝÌÙɯ ÉÌÌÕɯelucidated by the 

Commission or Courts in the context of competition law, interpretation of the 

term has been carried out for other legislations . It has been extensively discussed 

in the context of ÜÕËÌÙÚÛÈÕËÐÕÎɯÛÏÌɯÚÊÖ×ÌɯÖÍɯÛÏÌɯÛÌÙÔɯȿÖÛÏÌÙɯÈÜÛÏÖÙÐÛÐÌÚɀɯÜÕËÌÙɯ

the definition of Ɂ2ÛÈÛÌɂɯÜÕËÌÙɯ ÙÛÐÊÓÌɯƕƖɯÖÍɯÛÏÌɯ"ÖÕÚÛÐÛÜÛÐÖÕ, which include 

bodies that are agencies and instrumentalities of the State. In B. Satyanarayana and 

Ors. v. State of Andhra Pradesh and Ors.47, the Court took the example of defence 

ÈÕËɯ ÚÛÈÛÌËɯ ÛÏÈÛɯ ÞÏÐÓÌɯ ÐÛɯ ÞÈÚɯ ÊÓÌÈÙÓàɯ ÖÕÌɯ ÖÍɯ ÛÏÌɯ ȿÚÖÝÌÙÌÐÎÕɯ ÈÕËɯ ÐÕÈÓÐÌÕÈÉÓÌɀɯ

functions of the State, whether production of arm s and equipment for the 

defence personnel is a sovereign or private function is questionable.48 It was held 

                                                             
45 Section 54 (c). Furthermore, the proviso states that in case an enterprise is engaged in any activity 

including the activity relatable to the sovereign functions of the Government, the Central Government may 

grant exemption only in respect of activities relatable to the sovereign functions. 
46 2Ȣ 3ÉÎÇÈȟ Ȱ4ÈÅ 4ÅÅÔÅÒ-Totter of Regulation and Competition: Why Indian Competition Authority Must 

4ÒÕÍÐ 3ÅÃÔÏÒÁÌ 2ÅÇÕÌÁÔÏÒÓȱ $ÒÁÆÔȟ $ÅÃÅÍÂÅÒ ρυȟ ςππχ ÓÏÕÒÃÅÄ ÆÒÏÍ 

 http://www.cci.gov.in/images/media/completed/interface_sr_ca_20080508112129.pdf (26.02.2010). 
47 AIR 1981 AP 125. 
48 Per Jeevan Reddy, J., Para 22. The Court further went on to provide other examples which are useful to look 

peruse:  

http://www.cci.gov.in/images/media/completed/interface_sr_ca_20080508112129.pdf
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that the specific activity of the body must be looked to determine whether it is a 

sovereign function, though there is a presumption of holding it as  a State when it 

ÐÚɯÖÞÕÌËɯÈÕËɯÖ×ÌÙÈÛÌËɯÜÕËÌÙɯ2ÛÈÛÌɀÚɯÊÖÕÛÙÖÓɯÈÕËɯËÐÚÊÏÈÙÎÌÚɯÍÜÕÊÛÐÖÕÚɯÖÍɯ×ÜÉÓÐÊɯ

importance. 49 The difference between the effects of holding an activity as a 

sovereign function must be pointed out. Whi le in the case of Article 12, Courts 

have rightly pointed out the disastrous consequences of holding a government 

entity a non-State merely because it has been incorporated under the Companies 

Act50, the same logic would have to apply in the opposite direction while looking 

at the Act. This is because by proving it to be a sovereign function, a government 

entity would be able to wriggle out of the scope of the Act , and therefore the 

presumption should be against the same. 

                                                                                                                                                                                                    
ȰShould Hindustan Aeronautics Ltd., which manufactures Aeroplanes and other equipment for our 

Armed Forces but which is a Company incorporated under the Companies Act, be characterised as a 

Corporation performing a sovereign function, or should it be called a Corporation carrying on a 

commercial activity? It may well be argued that in some countries, like United States of America, even 

the defence equipment is manufactured in the private sector and sold to the Government Thus, it is 

not the form that matters but the reality; and the tests aforementioned are the tests designed to 

ÁÓÃÅÒÔÁÉÎ ÔÈÅ ÒÅÁÌÉÔÙȟ ÉÇÎÏÒÉÎÇ ÔÈÅ ÍÁÓË ÏÒ ÔÈÅ ÆÏÒÍȟ ÏÒ ÔÈÅ ÓÃÒÅÅÎȢȱ 
49 Per Jeevan Reddy, J., Para 12. 
50 Per Jeevan Reddy, J., Para 22:  

We may in this context point out the inherent dangers in taking the other view canvassed by the 

learned counsel for the respondents. Until about 1974-75 the milking in the Animal Husbandry 

Department of the Andhra Pradesh Government was carrying on the activity of collecting milk from 

producers and supplying it to the consumers, mainly in the cities and big towns in the State. There 

was a Milk Commissioner in-charge of the activity. Then, the State created the Andhra Pradesh Dairy 

Development Corporation, and transferred the said activity and even the employees working in the 

milk -wing to the Corporation. Instead of Milk Commissioner, the Corporation has a Managing 

Director. The Corporation is not a statutory Corporation, but one incorporated under the Indian 

Companies Act If we are to say that no writ lies against such a Corporation, it may well result in 

disastrous consequences. If tomorrow the Corporation says that it will give employment only to the 

sons and daughters of the milk-producers in a particular district or area of the Stale and to none else, 

are the Courts to re fuse to interfere on the plea that it is only a Company incorporated under the 

Companies Act and therefore not subject to Part III of the Constitution, nor amenable to the writ 

jurisdiction of this Court? The instances can be multiplied. Suppose, tomorrow the Government 

creates a Corporation for maintaining the Public Parks and Gar dens; suppose, such Corporation says 

it will not allow members of a particular religion or community on to those parks and gardens; are 

the Courts to remain dumb by-standers? 
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3. The nature of traditional sovereign functions of the state was considered by the 

Supreme Court in State of Bombay v. Hospital Mazdoor Sabha51, and in Corporation of 

the City of Nagpur v. Fulsing Mistry, N.H. Majumdar52, both of which relied on the 

observations of Lord Watson in Richard Coomber v. The Justices of the County 

Banks53 that they included making of laws, administration of justice, maintenance 

of order, expression of crime, carrying on of war  and the making of treaties of 

peace and other consequential functions. It was further held in N. Nagendra Rao & 

Co. v. State of Andhra Pradesh54, that barring functions such as administration of 

justice, maintenance of law and order and repression of crime etc which are 

among the primary and inalienable functions of a constitutional government, the 

State cannot claim any immunity. 55 The demarcation between sovereign and non-

sovereign functions in a welfare state has been questioned in Common Cause, A 

Registered Society v. Union of India56, where it was stated that since the functions of 

a State go beyond the traditional ones, controlling the activities of people in 

almost every sphere, the demarcating line is has not basis for survival. However, 

ÐÛɯ ÚÛÐÓÓɯ ÏÌÓËɯ ÛÏÈÛɯ ȿ×ÙÐÔÈÙàɯ ÈÕËɯ ÐÕÈÓÐÌÕÈÉÓÌɯ ÍÜÕÊÛÐÖÕÚɀɯ ÖÍɯ Èɯ ÊÖÕÚÛÐÛÜÛÐÖÕÈÓɯ

government can alone claim immunity 57, without clearly specifying what these  

may constitute.  

4. Instances of activities of the government tested on the touchstone of sovereign 

functions may be looked at to evaluate the same with respect to our examples. It 

has been held by the Supreme Court that even when the government carries on a 

business departmentally as in the case of Railway, it cannot be treated as a 

                                                             
51 (1960) ILLJ 251 SC. 
52 (1960) ILLJ 523 SC. 
53 (1883-84) 9 AC 61. 
54 AIR 1994 SC 2663. 
55 Para 24. 
56 AIR 1999 SC 2979. 
57 Per S. Saghir Ahmad, J., Para 78. 
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ȿÚÖÝÌÙÌÐÎÕɯÍÜÕÊÛÐÖÕɀɯÍÖÙɯÛÏÌɯ×ÜÙ×ÖÚÌɯÖÍɯÚÜÈÉÐÓÐÛàȭ58 The function of public welfare 

of the State is a sovereign function and not taxable59, flood protection is a 

sovereign function , and hence the Department of Flood Protection is not an 

industry .60 Further, if it is a sovereign function, like elections, it cannot be 

delegated.61 It has also been held that if the function could be carried out by an 

agency that is not an instrumentality  of the State, then it is not a sovereign 

function. 62 It is interesting to note that the wordings of Section 2(h) in terms of 

the sovereign function exemption is very similar to the wordings of Section 

2(j)(ii)(b) Explanation 6 .63 This was interpreted in Bijoy Kumar Bharti and Ors. v. 

State of Bihar64, that ɁÈɯ ÙÌÈËÐÕÎɯ ÖÍɯ ÛÏÌɯ ÈÔÌÕËÌËɯ ×ÙÖÝÐÚÐÖÕɯ ÔÈÒÌɯ ÐÛɯ ÊÓÌÈÙɯ ÛÏÈÛɯ ÈÓÓɯ

government departments are not even now contemplated to be beyond the purview of the 

 ÊÛɂ65. The question of whether the irrigation department of th e State 

government of Punjab and Haryana is an industry before the Supreme Court in 

Des Raj and Ors. v. State of Punjab and Ors.66, where it observed that the services 

rendered by the department do not fall within the ambit of sovereign or r egal 

                                                             
58 As cited in Ranjit Kumar Chatterjee v. Union of India, AIR 1969 Cal 95. 
59 Executive Engineer, State of Karnataka v. Soma Setty and Ors., 1997 (76) FLR 851 (SC). This decision has 

been applied and followed in a Division Bench judgment of this Court in the case of Koshi Project Workers 

Association v. State of Bihar and Ors. being Letters Patent Appeal No. 884 of 1996 which was decided on 26th 

September, 1997.  
60 Punpun Flood Protection Division v. Lal Bahadur, 2008 (117) FLR 759. Per Navanati Prasad Singh J., 

ȰHere in a welfare State, flood protection is a sovereign responsibility and a part of the welfare 

obligation of the State. By no stretch of imagination, this can be held to be an industry within the 

ÍÅÁÎÉÎÇ ÏÆ ÔÈÅ )ÎÄÕÓÔÒÉÁÌ $ÉÓÐÕÔÅÓ !ÃÔȢȱ 
61 Election Commission of India v. 3ÔȢ -ÁÒÙȭÓ 3ÃÈÏÏÌ ÁÎÄ /ÒÓȢȟ AIR 2008 SC 655. 
62 Chief Conservator of Forest v. Jagannath Kondhare, 1996 Labor & Industrial Cases 967. 
63 Section 2(j)(ii)(b) Explanationȟ ȰFor the purposes of this sub-clause, "agricultural operation" does not 
include any activity carried on in a plantation as defined in CI. (f) of Section 2 of the Plantations Labour Act, 
1951 (69 of 1951); or   
(6) any activity of the Government relatable to the sovereign functions of the Government including all the 
activities carried on by the departments of the Central Government dealing with defence, research, atomic 
ÅÎÅÒÇÙ ÁÎÄ ÓÐÁÃÅȱ 
64

 1983 (31) BLJR 536.  
65

 Per S. Sarwar Ali, Actg. C.J., Para 7. 
66 AIR 1988 SC 1182. 
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functions of the State and would hence come within the ambit of the expression 

ȿÐÕËÜÚÛÙàɀɯÜÕËÌÙɯ2ÌÊÛÐÖÕɯƖȹÑȺɯÖÍɯÛÏÌɯ(ÕËÜÚÛÙÐÈÓɯ#ÐÚ×ÜÛÌÚɯ ÊÛȮɯƕƝƘƛȭ 

5. 6ÏÐÓÌɯ ÊÖÕÚÐËÌÙÐÕÎɯ ÛÏÌɯ ËÌÍÐÕÐÛÐÖÕɯ ÖÍɯ ÛÏÌɯ ÞÖÙËɯ ȿÐÕËÜÚÛÙàɀɯ ÐÕɯ 4ȭ/ȭɯ (ÕËÜÚÛÙÐÈÓɯ

Disputes Act, 1947 (similarly worded to the d efinition under Industrial Disputes 

Act, 1947), the Apex Court in Bangalore Water Supply and Sewerage Board v. 

Rajappa67, laid down ÛÏÌɯɁËÖÔÐÕÈÕÛɯÕÈÛÜÙÌɯÛÌÚÛɂɯÞÏÌÙÌÉà ȿÚÖÝÌÙÌÐÎÕɯÍÜÕÊÛÐÖÕÚɀȮɯ

strictly construed, alone qualify for exemption, not the welfare ac tivities or 

economic adventures undertaken by the government or statutory bodies. This 

landmark judgement was discu ssed and followed in the three Judge Bench in 

Chief Conservator of Forests v. Jagannath Maruti Kondhare68, which observed that the 

concept of sovereign functions cannot be extended to include all welfare 

activities.69  

6. It could be argued that t he activity of restricting the sale of levy sugar at a fixed 

price is a function of public welfare of the State, but the same as a criterion for 

taxation cannot be applied blindly to competition law. This is because the 

question of whether it must be punished as an anti -competitive activity is 

different from whether the profits the entity makes are taxable. Thus, while 

public welfare may be a relevant criter ion for the latter, there is a conflict 

between two public welfare objects under the two Acts and cannot be used to 

dismiss it as a sovereign function. The function restricted by the DoP, of 

providing the service of posting articles below 300g, could be carried out by an 

entity which is not an instrumentality of the State and it should be classified as a 

non-sovereign function.  The complete restriction on the production of safety 

                                                             
67

 AIR 1978 SC 548. 
68

 AIR 1996 SC 2898. 
69 Paras 13 to 17.  
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matches by the government cannot be said to be an inalienable function of the 

State, and would not attract the public welfare criteria discussed above.  

7. Reliance may also be laid on the case of Union of India v. Central Government 

Industrial Tribunal70, where the exception of sovereign functions in a similarly 

worded section 2(j) was ÊÖÕÚÐËÌÙÌËȭɯ(ÛɯÞÈÚɯÏÌÓËɯÛÏÈÛɯÛÏÌɯËÌÍÐÕÐÛÐÖÕɯÖÍɯȿÐÕËÜÚÛÙàɀɯÐÚɯ

of very wide import and should be interpreted in a manner so as not to whittle 

down by to advance the object of the Act, and concluded that the store was a 

defence establishment under the Ministr y of Defence and manufactured nuts, 

bolts, brackets, etc for running repairs of its functions related primarily to the 

holding and handling of stores required for defence purposes. However, it held 

that merely because it was a Military Department, maintain ed under the exercise 

of regal sovereign functions of the Central Government, it does not cease to be an 

industry. 71 3ÏÌɯÛÌÙÔɯȿÌÕÛÌÙ×ÙÐÚÌɀɯÔÜÚÛɯÈÓÚÖɯÉÌɯÐÕÛÌÙ×ÙÌÛÌËɯÖÕɯÚÐÔÐÓÈÙɯÓÐÕÌÚɯÈÚɯÛÏÌɯ

object of the statute is in the same direction as under the ID Act as opposed to 

thÈÛɯÖÍɯȿÚÛÈÛÌɀɯÜÕËÌÙɯÛÏÌɯ"ÖÕÚÛÐÛÜÛÐÖÕȭɯ 

8. +ÈÚÛÓàȮɯ ÍÖÓÓÖÞÐÕÎɯ ÛÏÌɯ ÙÜÓÌÚɯ ÖÍɯ ÚÛÈÛÜÛÖÙàɯ ÐÕÛÌÙ×ÙÌÛÈÛÐÖÕȮɯ ÛÏÌɯ ÛÌÙÔɯ ȿÚÖÝÌÙÌÐÎÕɯ

ÍÜÕÊÛÐÖÕÚɀɯÐÕɯ2ÌÊÛÐÖÕɯƖȹÏȺȮɯÈÓÛÏÖÜÎÏɯÐÕÊÓÜÚÐÝÌɯÔÜÚÛɯÉÌɯÙÌÈËɯÜÚÐÕÎɯÛÏÌɯËÖÊÛÙÐÕÌɯÖÍɯ

ejusdem generis and functions on similar lin es72 of functions dealing with atomic 

energy, currency, defence and space must be covered under the term. This is in 

consonance with the rule elaborated in Rajaram Baijnath v. Nandkishore Sheobux 

Rai,73 that where particular words are followed in general, th e general words 

should not be construed in their widest sense, but should be held as applying to 

                                                             
70 1986 Lab. I.C. 1269. 
71 This was further cited in Soundararajan and Ors. v. Secretary of Govt. of India, Ministry of Labour and Anr., 
(1994) IILLJ 665 Mad, Per Bakthavatsalam, J., Para 6.  
72 Municipal Corpn v. Saw Willie, AIR 1942 Rang 70, 72; Anirudh Prasad Choudhary v. High Court of Judicature 

at Patna, (1996) 1 BLJ 572 (Pat.); relying on Housing Board of Haryana v. Haryana Housing Board Employees 

Union, (1995) (8) JT 37 (SC). 
73 (1975) MP LJ 419. 



Governmental Interference with Markets: Dealing with Complexities by the Commission 

23 | P a g e  
 

objects, persons or things or the same general nature or class as of a contrary 

purpose. The rule normally envisages words of general nature with specific and 

particular words to be construed as limited to things which are of the same 

nature as those specified.74 The inclusivity of the definition cannot be stretched to 

all activities carried out by the government under the mask of a sovereign 

function.  

II.  SUBSTANTIV E V IOLATIONS   

The substantive provisions under the Act that enterprises may be brought under are 

Sections 3 and 4,75 relating to anti -competitive agreements and abuse of dominant 

position, respectively.  

A.  Policies as Anti -Competitive Agreements  

1. With respect to Section 3, the question is whether a policy of a department of 

government may be termed as an agreement in respect of production, supply, 

distribution, storage, acquisition or control of goods or provision of services. 76 

For the purposes of this Section, ÛÏÌɯÛÌÙÔɯȿÈÎÙÌÌÔÌÕÛɀɯÏÈÚɯÕÖÛɯÉÌÌÕɯËÌÍÐÕÌËɯÈÕËɯ

hence must be looked at in terms of general principles of contract law. An order 

or direction of the government cannot be termed as an agreement between the 

State and the parties affected since it is not made based on mutual consent 

between parties having comparable bargaining power, but imposed on one party 

                                                             
74 N.S. Bindra and A. Dhanda, Interpretation of Statutes 745 (10th ed., New Delhi, LexisNexis Butterworths, 

2007). 
75 As per Notification dates 20th May, 2009, the provisions of the Act under Section 3 and 4 along with other 

related miscellaneous provisions may be enforced by the Competition Commission. Notification available at 

MANU/PIBU/0046/2009.  
76 Section 3(1): Anti -ÃÏÍÐÅÔÉÔÉÖÅ ÁÇÒÅÅÍÅÎÔÓȟ Ȱ .Ï ÅÎÔÅÒÐÒÉÓÅ ÏÒ ÁÓÓÏÃÉÁÔÉÏÎ ÏÆ ÅÎÔÅÒÐÒÉÓÅÓ ÏÒ ÐÅÒÓÏÎ ÏÒ 

association of persons shall enter into any agreement in respect of production, supply, distribution, storage, 

acquisition or control of goods or provision of services, which causes or is likely to cause an appreciable 

ÁÄÖÅÒÓÅ ÅÆÆÅÃÔ ÏÎ ÃÏÍÐÅÔÉÔÉÏÎ ×ÉÔÈÉÎ )ÎÄÉÁȢȱ 
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by the other. Further, the order has the sanction of law attached to it and in case 

it is not followed by the other party, it would have to face legal cons equences.  

2. Hence, Section 3 would not apply to the restriction b y the DoP on postal services 

on letters below 300 grams since it is a unilateral direction through a statute. 

Similarly the restriction on the production of safety matches cannot be 

considered as an agreement between the public and the government on the same 

lines. In the case of compulsory sale of levy sugar at a fixed price, it is clearly an 

example of the government exercising its discretion on the percentage of sugar to 

be reserved as levy and the price, without any consultation with the parties 

affected, i.e. the producers of sugar.  

3. Furthermore, assuming there was an agreement, the contract would be voidable77 

if there was an abuse of dominant position or undue influence was exercised. 

AccoÙËÐÕÎɯÛÖɯ2ÌÊÛÐÖÕɯƕƚɯÖÍɯÛÏÌɯ"ÖÕÛÙÈÊÛɯ ÊÛȮɯȿÜÕËÜÌɯÐÕÍÓÜÌÕÊÌɀɯÖÊÊÜÙÚɯÞÏÌÕɯÖÕÌɯ

of the parties is in a position to dominate the will of the other and uses that 

position to obtain an unfair advantage over the other. 78  

4. One argument in favour of looking at policie s of the government as agreements 

could be based on the social contract theory, whereby the citizens of the country 

tacitly give their consent to all actions undertaken by the government. However, 

basing interpretation of legal provisions on the social con tract theory is slightly 

far-fetched and without sufficient rationale.  

                                                             
77 4ÈÉÓ ÉÓ ÁÃÃÏÒÄÉÎÇ ÔÏ 3ÅÃÔÉÏÎ ρω! ÏÆ ÔÈÅ #ÏÎÔÒÁÃÔ !ÃÔȡ Ȱ19A. Power to set aside contract induced by undue 

influence when consent to an agreement is caused by undue influence, the agreement is a contract voidable at 

the option of the party whose consent was so caused. Any such contract may be set aside either absolutely or, 

if the party who was entitled to avoid it has received any benefits thereunder, upon such terms and 

ÃÏÎÄÉÔÉÏÎÓ ÁÓ ÔÏ ÔÈÅ ÃÏÕÒÔ ÍÁÙ ÓÅÅÍ ÊÕÓÔȢȱ 
78 Ȱ3ÅÃÔÉÏÎ 16, 'Undue influence' defined - (1) A contract is said to be induced by 'undue influence' where the 

relations subsisting between the parties are such that one of the parties is in a position to dominate the will of 

ÔÈÅ ÏÔÈÅÒ ÁÎÄ ÕÓÅÓ ÔÈÁÔ ÐÏÓÉÔÉÏÎ ÔÏ ÏÂÔÁÉÎ ÁÎ ÕÎÆÁÉÒ ÁÄÖÁÎÔÁÇÅ ÏÖÅÒ ÔÈÅ ÏÔÈÅÒȢȱ 
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B. Government Enterprises Abusing Dominant Position  

1. Section 4 seems to be the only substantive provision under which government 

enterprises may be held responsible. It is therefore important to consider the 

terms of the same to see exactly how they would fit in. The compulsory sale of 

ÓÌÝàɯÚÜÎÈÙɯÛÖɯÛÏÌɯÎÖÝÌÙÕÔÌÕÛɯÔÈàɯÉÌɯÚÌÌÕɯÈÚɯÈɯȿÊÖÕËÐÛÐÖÕɯÐÕɯÛÏÌɯÚÈÓÌɯÖÍ ÎÖÖËÚɀɯ

ÈÕËɯÛÏÌɯÐÔ×ÖÚÐÛÐÖÕɯÖÍɯ ÜÕÍÈÐÙɯÈÕËɯËÐÚÊÙÐÔÐÕÈÛÖÙàɯȿ×ÙÐÊÌɯ ÐÕɯÚÈÓÌɯÖÍɯÎÖÖËÚɀɯÐÕɯ

vio lation of Section 4(a)(i) and (ii).79 It is a discriminatory  fixation of these limits 

by the government  because it is lower than the market price, and being 

mandatory makes it impossible for producers to compete in the free market. 

Further, for the produce outside the levy amount, a higher price would need to 

be applied in order to compensate the loss on the levy amount, making the rest 

of the field unfair and anti -competitive too.  

2. Section 4(b)(i)80 is violated in the case of ÛÏÌɯ "ÌÕÛÙÈÓɯ &ÖÝÌÙÕÔÌÕÛɀÚɯ .ÙËÌÙɯ

directing exclusive production of safety matches by small scale industries as it 

limits the production of goods. Similarly, the restriction imposed by the DoP 

violates Section (b)(i) since it limits the provision of service and market thereof.  

3. There is a violation of Section 4(2)(c)81 by the Central Government and the DoP in 

the above examples since they indulge in practices resulting in denial of market 

access. M/s Wimco Ltd is the only private unit which contributes to about 18% of 

                                                             
79 Ȱ3ÅÃÔÉÏÎ τ (2)(a) There shall be an abuse of dominant position under sub-section (1), if an enterprise,- 

(a) directly or indirectly, imposes unfair or discriminatory- 

(i) condition in purchase or sale of goods or service; or 

(ii) price in purchase or sale (including predatory price) of goods or service. 

 

Explanation.-For the purposes of this clause, the unfair or discriminatory condition in purchase or sale of 

goods or service referred to in sub-clause (i) and unfair or discriminatory price in purchase or sale of goods 

(including predatory price) or service referred to in sub-clause (ii) shall not include such discriminatory 

ÃÏÎÄÉÔÉÏÎ ÏÒ ÐÒÉÃÅ ×ÈÉÃÈ ÍÁÙ ÂÅ ÁÄÏÐÔÅÄ ÔÏ ÍÅÅÔ ÔÈÅ ÃÏÍÐÅÔÉÔÉÏÎȢȱ 
80 Ȱ3ÅÃÔÉÏÎ τɉςɊ(b) limits or restricts - 

(i) production of goods or provision of services or market therefore; or 

(ii) technical or scientific development relating to goods or seÒÖÉÃÅÓ ÔÏ ÔÈÅ ÐÒÅÊÕÄÉÃÅ ÏÆ ÃÏÎÓÕÍÅÒÓȱ 
81 Ȱ3ÅÃÔÉÏÎ τɉςɊɉÃɊ ÉÎÄÕÌÇÅÓ ÉÎ ÐÒÁÃÔÉÃÅ ÏÒ ÐÒÁÃÔÉÃÅÓ ÒÅÓÕÌÔÉÎÇ ÉÎ ÄÅÎÉÁÌ ÏÆ ÍÁÒËÅÔ ÁÃÃÅÓÓȱ 
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the current match product ion82 which is permitted to produce the same since it 

was in existence before the regulation. The Central Government has further 

regulated the capacity of Wimco at 695,000 cases83, clearly limiting and restricting 

the production of goods and denying market a ccess to Wimco as well as other 

non-small scale producers and hence violating Section 4(b)(i) and (c).  

4. The parties likely to be  affected by the Indian Post Office (Amendment) Bill, 2006 

once into force include international giants like DHL, TNT, FedEx and  UPS 

which have been operational since 1990s, as well as over a dozen domestic 

operators84 whose business is likely to be adversely impacted due to the 

restriction and hence denial of market in the business of letters weighing below 

300 grams. Further, the ÓÌÎÐÚÓÈÛÖÙɯÏÈÚɯËÌÍÐÕÌËɯÛÏÌɯÞÖÙËɯȿÓÌÛÛÌÙɀɯÚÖɯÉÙÖÈËÓàɯÛÏÈÛɯ

any form of written communication comes within the scope of the same.  

5. 3ÏÌɯ$ß×ÓÈÕÈÛÐÖÕɯÛÖɯ2ÌÊÛÐÖÕɯƘɯËÌÍÐÕÌÚɯÛÏÌɯÌß×ÙÌÚÚÐÖÕɯɁËÖÔÐÕÈÕÛɯ×ÖÚÐÛÐÖÕɂɯÛÖɯÔÌÈÕɯ

a position of strength enjoyed by an enterprise, in the relevant market, in India, 

which enables it to either operate independently of competitive forces prevailing 

in the relevant market, or affect competitors or consumers in the relevant market 

in its favour. One hindrance in bringing a governmental e nterprise under this 

framework could be the  fact that although the wordings of the Explanation have 

ÈɯÞÐËÌɯÚÊÖ×ÌȮɯÛÏÌɯÜÚÈÎÌɯÖÍɯȿÙÌÓÌÝÈÕÛɯÔÈÙÒÌÛɀɯÐÕËÐÊÈÛÌÚɯÈɯËÖÔÐÕÈÕÛɯ×ÖÚÐÛÐÖÕɯÉàɯ

virtue of being a large market player, and not because of State backing. The 

question then is whether a government enterprise, although an enterprise under 

Section 2(h) would fall squarely within ha ving a dominant position in the 

                                                             
82 J.C. Tandon, CF Case Study 4: Case Studies in Forest-Based Small Scale Enterprises in Asia - Case Study of the 

Safety Match Industry in India sourced from http://www.fao.org/docrep/x5860e/x5860e05.htm  (20.2.2010). 
83 1 case = 7,200 match boxes 
84 !Ȣ+Ȣ -ÉÓÈÒÁȟ Ȱ#ÈÉÎÁ ,ÅÁÐÓ !ÈÅÁÄ ÏÆ )ÎÄÉÁ ÏÎ 0ÏÓÔÁÌ ,Á×Óȱ Economic Times, November 18th, 2006 sourced 

from http://economictimes.indiatimes.com/news/international -business/China-leaps-ahead-of-India-on-

postal-laws/articleshow/462980.cms  (26.2.2010). 

http://www.fao.org/docrep/x5860e/x5860e05.htm
http://economictimes.indiatimes.com/news/international-business/China-leaps-ahead-of-India-on-postal-laws/articleshow/462980.cms
http://economictimes.indiatimes.com/news/international-business/China-leaps-ahead-of-India-on-postal-laws/articleshow/462980.cms
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relevant market, defined under Section 2(r)-(t).85 To resolve this, Section 19 may 

be examined, which mandates the Commission to have due regard to certain 

factors while inquiring whether an enterprise enjoys a dominant position under 

Section 4 of the Act.86 Sub-clause (g) identifies the situation where the dominant 

position is acquired as a result of any statute or by virtue of being a government 

company or a public sector unit or otherwise. Thus, it has been recognized under 

the Act that a dominant position may be created by virtue of authority under a 

statute, and the ministries and departments of government  would fit within 

Section 4. However, it may be useful to ÊÓÈÙÐÍàɯÛÏÌɯÚÊÖ×ÌɯÖÍɯȿËÖÔÐÕÈÕÛɯ×ÖÚÐÛÐÖÕɀɯÐÕɯ

the Explanation as not limited to being a dominant market player.  

                                                             
85Ȱ3ÅÃÔÉÏÎ ςȡ (r) "relevant market" means the market which may be determined by the 

Commission with reference to the relevant product market or the relevant geographic market or with 

reference to both the markets; 

(s) "relevant geographic market" means a market comprising the area in which the conditions of competition 

for supply of goods or provision of services or demand of goods or services are distinctly homogenous and 

can be distinguished from the conditions revailing in the neighbouring areas; 

(t) "relevant product market" means a market comprising all those products or services which are regarded 

as interchangeable or substitutable by the consumer, by reason of characteristics of the products or services, 

ÔÈÅÉÒ ÐÒÉÃÅÓ ÁÎÄ ÉÎÔÅÎÄÅÄ ÕÓÅȢȱ 
86 Ȱ3ÅÃÔÉÏÎ ρωɉτɊȡ (4) The Commission shall, while inquiring whether an enterprise enjoys a dominant 

position or not under section 4, have due regard to all or any of the following factors, namely:- 

(a) market share of the enterprise; 

(b) size and resources of the enterprise; 

(c) size and importance of the competitors; 

(d) economic power of the enterprise including commercial advantages over competitors; 

(e) vertical integration of the enterprises or sale or service network of such enterprises; 

(f) dependence of consumers on the enterprise; 

(g) monopoly or dominant position whether acquired as a result of any statute or by virtue of being a 

Government company or a public sector undertaking or otherwise; 

(h) entry barriers including barriers such as regulatory barriers, financial risk, high capital cost of entry, 

marketing entry barriers, technical entry barriers, economies of scale, high cost of substitutable goods or 

service for consumers; 

(i) countervailing buying power; 

(j) market structure and size of market; 

(k) social obligations and social costs; 

(l) relative advantage, by way of the contribution to the economic development, by the enterprise enjoying a 

dominant position having or likely to have an appreciable adverse effect on competition; 

ɉÍɊ ÁÎÙ ÏÔÈÅÒ ÆÁÃÔÏÒ ×ÈÉÃÈ ÔÈÅ #ÏÍÍÉÓÓÉÏÎ ÍÁÙ ÃÏÎÓÉÄÅÒ ÒÅÌÅÖÁÎÔ ÆÏÒ ÔÈÅ ÉÎÑÕÉÒÙȢȱ 
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6. According to the wordings of Sections 4 and 19, the step-wise approach that the 

Commission needs to make while considering cases where the enterprise is 

alleged to abuse its dominant position, is to first look at the Explanation to  

Section 4 to see whether there is a position of strength. Next, the factors under 

Section 19(4) must be considered while determining whether there is a dominant 

position according to the Explanation itself. There is lack of clarity on the terms 

ȿÏÈÝÐÕÎɯËÜÌɯÙÌÎÈÙËɀɯÛÖɯÛÏÌɯÍÈÊÛÖÙÚɯÐÕɯÛÌÙÔÚɯÖÍɯÞÏÌÛÏÌÙɯÛÏÌàɯÈÙÌɯÛÖɯÐÕÍÓÜÌÕÊÌɯÛÏÌɯ

Commission in favour or against a dominant  position. A corresponding problem 

is that this judgement would tend to become extremely specialized and left to a 

case to case basis, without any guidelines on the amount or extent of influence 

they are to have. It could be argued that it would lead to ex cessive discretion in 

the hands of the Commission, and form a potent basis for appeal. Coming back 

to the stages, it must be remembered that the factors under Section 19 must not 

be used to look at whether there is abuse or not, but only to the extent of 

establishing a dominant position. Once it is decided that there is a dominant 

position enjoyed by the enterprise, it would need to return to Section 4 to 

determine whether such dominance violates sub-clauses (a) to (e).  

7. Under Section 19(4)(k), the Commission is mandated to give due regard to the 

social obligations and social costs, and the objects of statutes may have a bearing 

on liability under competition law. Does this require the Commission to carry 

out a cost-benefit analysis on the comparative merits of the objectives of the Act 

and the statute the restriction has been made under? One problem is with the 

legitimacy and expertise of the Commission to carry out the same. 

8. In a writ petition in East Line Project Pvt. Ltd. v. Dr. B. Borooah Cancer Institute and 

Ors.,87 before the Gauhati High Cour t, against the Institute who as per Clause 

                                                             
87 AIR 2005 Gau 5. 
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10(1) of the NOT was looking for retailers only. T he petitioners claimed that 

stockists enjoy a dominant position and it would amount to an abuse of the same 

if allowed to compete with distributors or retailers, and hence violate Section 4 of 

the Act. The contention of the respondent institute was that it was a not for 

profit -oriented institution with the sole motive to provide cancer patients at a 

cheaper rate than the market price. Thus since it provided yeoman services to 

cancer patients and the purpose of establishing a pharmacy is to provide 

medicines at the lowest rates was in accordance with the object of the 

Competition Act, 2002, it would not apply. It was held that according to the 

object for which the pharmacy was to be established, the provisions of the Act 

will not apply with respect to the establishment of a pharmacy or sale of 

medicines at the same.88  

9. In case of the levy sugar, the object of the Essential Commodities Act, 1955 is to 

ensure easy availability of essential commodities to the consumers and protect 

them from exploitation by traders. Exercising powers under the Act, directly or 

through delegated powers, the Central or State Government, have issued Control 

Orders to regulate various aspects of trading in essential commodities, including 

sugar.89  

10. One difference between the above action and the action by the Institute in East 

Line Project is that the latter had the same object as the Act, since forcing stockists 

to compete with retailers and dealers is competitive and was furthered by the 

object of benefitting cancer patients. However, there is a conflict in the former, 

where the compulsory sale of levy sugar at a fixed price tries to further an object 

antithetical to competition. Similar is the case of the restriction by the DoP, where 

                                                             
88 Per P.G. Agarwal, J., Para 13.  
89 Ȱ%ÓÓÅÎÔÉÁÌ #ÏÍÍÏÄÉÔÉÅÓ !ÃÔȟ ρωυυȱ ÓÏÕÒÃÅÄ ÆÒÏÍ  

http://fcamin.nic.in/Events/EventDetails.asp?EventId=1216&Section=Annual+Report&ParentID=0&child_co

ntinue=1&child_check=0 (1.03.2010). 

http://fcamin.nic.in/Events/EventDetails.asp?EventId=1216&Section=Annual+Report&ParentID=0&child_continue=1&child_check=0
http://fcamin.nic.in/Events/EventDetails.asp?EventId=1216&Section=Annual+Report&ParentID=0&child_continue=1&child_check=0
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the object is to increase the departments financial capacity, especially since it 

catered to remote areas of the country and overall postage was therefore 

expensive. The DoP also tries to justify the monopol y sought by citing examples 

like the EU member states. However, it fails to mention that all 25 members of 

the EU are now required to open their postal delivery to competition, and most 

have already done so.90 Thus, the public will be greatly affected through the 

restriction due to the reduction in competition, in terms of the price and time 

taken for delivery, and the object of reaching all parts of the country should not 

be used as an excuse for inefficiency. The same may be concluded in case of the 

object of promoting small scale industries, in contravention of provisions of 

competition laws, especially even several years of protection. 

11. However, the above discussion highlights a  greater and more immediate 

problem with the A ct ɬ the absence of clarity on whether and on what basis the 

Commission must analyze the multitude of objects of other legislations and 

authorities behind directions in conflict with the Act.  

III.  PENALTIES AND OTHER ACTIONS AGAINST THE DEPARTMENT   

Once it is proved that a substantive provision has been violated , the Commission may 

take actions against the violations in accordance with the Act. Section 27 empowers the 

Commission to pass orders against an action of an enterprise in contravention of 

Sections 3 or 4.  

                                                             
90 Ȱ)ÎÄÉÁÎ 0ÏÓÔ /ÆÆÉÃÅ ɉ!ÍÅÎÄÍÅÎÔɊ "ÉÌÌȟ ςππφȡ #ÏÍÍÅÎÔÓ ÂÙ #543 )ÎÔÅÒÎÁÔÉÏÎÁÌȱ -ÁÙ υȟ ςππφ ÓÏÕÒÃÅÄ ÆÒÏÍ 

www.cuts-international.org/pdf/ Indian_Post_Office_Bill.pdf (3.3.2010). 

http://www.cuts-international.org/pdf/Indian_Post_Office_Bill.pdf
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A.  Cease and Desist Order 

1. 3ÏÌɯÍÐÙÚÛɯÒÐÕËɯÖÍɯÖÙËÌÙɯÐÚɯÖÕÌɯÖÍɯȿÊÌÈÚÌɯÈÕËɯËÌÚÐÚÛɀȮɯËÐÙÌÊÛÐÕÎɯÛhe enterprise to 

discontinue such abuse of dominant position in case of violation of Section 4.91 

This would be applicable to all our examples since the Commission may direct 

the body concerned to revoke or amend the policy where it is anti -competitive.  

2. Moreover, the legislature seems to have consciously increased the scope of this 

form of penalty while transiting from the MRTP Act to the Competition Act. This 

may be seen in a reading of Sections 37 and 27 of the Acts respectively. Under the 

,13/ɯ ÊÛȮɯÛÏÌɯȿÊÌÈÚÌɯÈÕËɯËÌÚÐÚÛɀɯËÐÙÌÊÛÐÖÕɯÊÖÜÓËɯÉÌɯÎÐÝÌÕɯÐÍɯÛÏÌɯ×ÙÈÊÛÐÊÌɯÐÚɯ

prejudicial to public interest. 92 It was examined by the Supreme Court recently in 

Raymond Woollen Mills Ltd. and Anr. v. Director General and Anr.93, where Bhandari 

and Chatterjee JJ., held ÛÏÈÛɯÈÕɯÖÙËÌÙɯÖÍɯȿÊÌÈÚÌɯÈÕËɯËÌÚÐÚÛɀɯÔÈàɯÕÖÛɯÉÌɯ×ÈÚÚÌËɯ

ÜÕÓÌÚÚɯÐÛɯÐÚɯȿ×ÙÌÑÜËÐÊÐÈÓɯÛÖɯ×ÜÉÓÐÊɯÐÕÛÌÙÌÚÛɀɯÜÕËÌÙɯ2ÌÊÛÐÖÕɯƗƜȹƕȺȹÏȺɯÖÍɯÛÏÌɯ,13/ɯ

Act.94 Therefore, the restrictive trade practice had to have the impact on 

ÙÌÚÛÙÐÊÛÐÕÎɯÊÖÔ×ÌÛÐÛÐÖÕɯÛÖɯÈɯȿÔÈÛÌÙÐÈÓɯËÌÎÙÌÌɀȭ95 This was also held in an earlier 

                                                             
91 3ÅÃÔÉÏÎ ςχɉÁɊȡ ȰWhere after inquiry the Commission finds that any agreement referred to in section 3 or 

action of an enterprise in a dominant position, is in contravention of section or section 4, as the case may be, 

it may pass all or any of the following orders, namely:- 

(a) direct any enterprise or association of enterprises or person or association of persons, as the case may be, 

involved in such agreement, or abuse of dominant position, to discontinue and not to re-enter such agreement 

or discontinue such abuse of d minant posiÔÉÏÎȟ ÁÓ ÔÈÅ ÃÁÓÅ ÍÁÙ ÂÅȱ 
92 Section 37 (1)(a), MRTP Act reads:  

Ȱ3ÅÃÔÉÏÎ σχȡ )ÎÖÅÓÔÉÇÁÔÉÏÎ )ÎÔÏ 2ÅÓÔÒÉÃÔÉÖÅ 4ÒÁÄÅ 0ÒÁÃÔÉÃÅÓ ÂÙ #ÏÍÍÉÓÓÉÏÎ  

(1)  The Commission may inquire into any restrictive trade practice, whether the agreement, if any, 

relating thereto has been registered under section 35 or not, which may come before it for inquiry 

and, if, after such inquiry it is of opinion that the practice is prejudicial to the public interest, the 

Commission may, by order, direct that-  

(a) the practice shall be discontÉÎÕÅÄ ÏÒ ÓÈÁÌÌ ÎÏÔ ÂÅ ÒÅÐÅÁÔÅÄȢȱ 
93 2008 (8) SCALE 586. 
94 3ÅÃÔÉÏÎ σψɉρɊɉÈɊ ÒÅÁÄÓȟ Ȱ0ÒÅÓÕÍÐÔÉÏÎ ÁÓ ÔÏ 0ÕÂÌÉÃ )ÎÔÅÒÅÓÔȡ (1) For the purposes of any proceedings before 

the Commission under section 37, a restrictive trade practice shall be deemed to be prejudicial to the public 

interest unless the Commission is satisfied of any one or more of the following circumstances, that is to say - 

(h) that the restriction does not directly or indirectly restrict or discourage competition to any material 

degree in any releÖÁÎÔ ÔÒÁÄÅ ÏÒ ÉÎÄÕÓÔÒÙ ÁÎÄ ÉÓ ÎÏÔ ÌÉËÅÌÙ ÔÏ ÄÏ ÓÏȢȱ 
95 Per Dalveer Bhandari, J., Para 44. 
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Supreme Court case of Mahindra and Mahindra Ltd. v. Union of India and Anr.96 the 

ÐÚÚÜÌɯÖÍɯÉÜÙËÌÕɯÖÍɯ×ÙÖÝÐÕÎɯȿÔÈÛÌÙÐÈÓɯËÌÎÙÌÌɀɯÜÕËÌÙɯ2ection 38 has been discussed 

in Peico Electronics and Electricals and Anr. v. Union of India.97The absence of this 

ØÜÈÓÐÍÐÊÈÛÐÖÕɯÐÕɯÛÏÌɯ ÊÛɯÔÈÒÌÚɯÐÛɯÊÓÌÈÙɯÛÏÈÛɯÐÛɯÛÏÌɯÐÕÛÌÕÛÐÖÕɯÐÚɯÛÖɯÉÙÐÕÎɯÐÕɯȿÈÕàɀɯÈÕÛÐ-

competitive action and not merely those prejudicial to  public interest. The 

scrutiny is therefore to be done at the stage of the substantive violations ɬ under 

Sections 3 and 4 and the barrier at the stage of the issuing the order has been kept 

low. Thus, government enterprises would fall within the scope of ÚÜÊÏɯȿÊÌÈÚÌɯÈÕËɯ

ËÌÚÐÚÛɀɯÖÙËÌÙÚɯÈÕËɯÐÍɯÍÖÓÓÖÞÌËȮɯÞÖÜÓËɯÉÌɯÛÏÌɯÔÖÚÛɯÌÍÍÌÊÛÐÝÌɯÙÌÔÌËàȭ 

B. Monetary Penalties  

1. However, trouble arises in case the ÈÉÖÝÌÔÌÕÛÐÖÕÌËɯȿÊÌÈÚÌɯÈÕËɯËÌÚÐÚÛɀɯÖÙËÌÙɯis 

not complied with, or if a higher penalty needs to be imposed in the form of a 

monetary penalty. According to sub -clause (b), a penalty may be imposed of an 

amount the Commission deems fit, but shall not be more than 10 per cent of the 

                                                             
96 [1979] 2 SCR 1038. Para 14, 15. 
97 (2004) 2 CompLJ 193 (SC). Per P. Venkatarama Reddi, J., Para 18,  

Ȱ)Ô ÉÓ ÃÏÎÔÅÎÄÅÄ ÔÈÁÔ ÔÈÅ ΄ÃÅÁÓÅ ÁÎÄ ÄÅÓÉÓÔ΄ ÏÒÄÅÒ ÕÎÄÅÒ 3ÅÃÔÉÏÎ 37(a) should not have been passed unless 

the Commission finds that the restrictive trade practice is prejudicial to public interest. By virtue of 

Section 38(1)(h), the restrictive trade practice would not be treated as contrary to public interest if "the 

restrictive trade practice does not directly or indirectly restrict or discourage competition to any 

material degree in the relevant trade or industry and is not likely to do so". It is contended that the 

alleged restrictions imposed on a single dealer--R-2 cannot affect competition to any material degree, 

more so when the audio products are not short-supply items. On the other hand it is contended by the 

learned counsel for the 2nd respondent that there is a presumption under Section 38 that a restrictive 

trade practice is prejudicial to public interest and therefore the burden is on the appellant to make out a 

case under Clause (h) of Section 38(1) and such burden has not been discharged by the appellant. 

Moreover, it is pointed out that there is a specific finding in this regard by the Commission that the 

'gateway' pleaded by the appellant by taking recourse to Clause (h) cannot be sustained. It is submitted 

that the Commission has given certain reasons such as the trade scenario in Gwalior and those reasons 

cannot be said to be irrelevant. Though there is considerable force in the argument of respondent's 

counsel, there is no need to express an opinion in this regard for the reason that the order to discontinue 

the restrictive trade practice covered by charge No. 3 becomes otiose in view of our finding that the 

dealership agreement which has been terminated, cannot be revived at this stage. Further discussion of 

the question whether the cease and desist order under Clause 37(1)(a) could be passed in relation to the 

ÒÅÓÔÒÉÃÔÉÖÅ ÔÒÁÄÅ ÐÒÁÃÔÉÃÅ ÈÅÌÄ ÐÒÏÖÅÄ ÁÇÁÉÎÓÔ ÔÈÅ ÁÐÐÅÌÌÁÎÔ ÔÈÅÒÅÆÏÒÅ ÂÅÃÏÍÅÓ ÁÃÁÄÅÍÉÃȢȱ 

javascript:fnOpenGlobalPopUp('/ba/disp.asp','2347','1');
javascript:fnOpenGlobalPopUp('/ba/disp.asp','2348','1');
javascript:fnOpenGlobalPopUp('/ba/disp.asp','2348','1');
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average of the turnover for the last three preceding financial  years. Although it 

may be argueËɯÛÏÈÛɯÛÏÌɯ×ÌÕÈÓÛàɯÔÈàɯÉÌɯÈÕàɯÔÖÕÌÛÈÙàɯÈÔÖÜÕÛɯȿÛÏÌɯ"ÖÔÔÐÚÚÐÖÕɯ

ËÌÌÔÚɯÍÐÛɀȮɯÈÕËɯÏÌÕÊÌɯÐÔ×ÖÚÌËɯÖÕɯÈɯËÌ×ÈÙÛÔÌÕÛɯÖÍɯÛÏÌɯÎÖÝÌÙÕÔÌÕÛȮɯÛÏÌÙÌɯÈÙÌɯ

several issues with this simplistic analysis.  

2. First, to impose any value, it must be based on a rational calculation. No doubt 

this calculation may be made looking at the amount of profit the enterprise made 

under the particular scheme, while it was in operation. This could be correlated 

to the losses that affected parties may have faced.  

3. However, once the calculation is made, the Commission would need to know 

what the maximum it may impose to ensure that the same is not exceeded. This 

ÏÐÕÎÌÚɯÖÕɯÛÏÌɯȿÛÜÙÕÖÝÌÙɀȮɯÖÍɯÛÏÌɯÌÕÛÌÙ×ÙÐÚÌȮɯÞÏÐÊÏɯÏÈÚɯÉÌÌÕɯËÌÍÐÕÌËɯÜÕËÌÙɯ2ÌÊÛÐÖÕɯ

ƖȹàȺɯÖÍɯÛÏÌɯ ÊÛȭɯ ÓÓɯÐÛɯÚÈàÚɯÐÚɯÛÏÈÛɯȿÛÜÙÕÖÝÌÙɯÐÕÊÓÜËÌÚɯvalue of sale of goods or 

ÚÌÙÝÐÊÌÚɀɯÈÕËɯÐÚɯÏÈÙËÓàɯÜÚÌÍÜÓɯÐÕɯÖÜÙɯÊÖÕÛÌßÛȭɯAccording to Section 2(z) we may 

look at the Companies Act, 1956 for words and expressions that have been used 

but not defined in the Act, if we accept the view that an insufficient d efinition 

could be treated as a non-definition for the purposes of this sub -clause. Even so, 

the definition under the Companies Act under Section 43 Explanation (10)(b)  is 

only applicable to companies and worded specifically with respect to them. 98 A 

government entity like a ministry or a department may not have a turnover in 

the same way as a company.  

4. However, it is felt that the defect in this terminology is not great enough to 

absolve a government entity entirely from the scope of monetary penalty.  This is 

because first, a penalty amount may be calculated in most cases, and second, since 

the maximum is usually a much higher figure than the actual penalty (being the 

                                                             
98 Ȱ3ÅÃÔÉÏÎ τσɉρπɊɉÂɊ "Turnover", of a company, means the aggregate value of the realisation made from the 

sale, supply or distribution of goods or on account of services rendered, or both, by the company during a 

ÆÉÎÁÎÃÉÁÌ ÙÅÁÒȢȱ 
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10 per cent of the average turnover for the last three preceding financial years of 

the entire enterprise and not just with respect to the particular profit making 

scheme), and hence not extremely significant for such calculation. 

5. The actual penalty could be made proportional to the wrongful gain, which may 

either be through higher volume or rea lization of higher price. For the DoP, the 

wrongful gain is the margin on the extra amount of business which would have 

normally accrued to private courier enterprises, and the penalty can be 

calculated as a multiple of the same. In case of levy sugar, the price differential 

between the market price and the levy price, as well as the quantity, may be used 

to determine the wrongful gain. However, there is a difference in case of the 

safety match industry. There is no wrongful gain to the government, but a 

wr ongful loss to the non-small scale industry. Although t his may be calculated 

according to the market share they would have normally got, it  raises the 

question of legitimacy to monetarily penalize an entity to whom the benefit does 

not accrue directly. Thus, another problem with respect to imposition of 

penalties is based on the parties that may be affected by the same and the 

ØÜÌÚÛÐÖÕɯÖÍɯȿÞÏÖɀɯÛÏÌɯ×ÌÕÈÓÛàɯÔÜÚÛɯÉÌɯÐÔ×ÖÚÌËɯÖÕȭɯ3ÏÌɯȿÎÈÐÕɀɯÈÊÊÙÜÌÚɯÛÖɯÛÏÌɯ

small scale industries as a whole, and not to the department responsible for the 

activity. It would be unfair to penalize any enterprise that has benefitted due to 

an anti-competitive policy if it is a third party beneficiary and not responsible for 

the same. 

6. Another problem with imposition of penalty is with r espect to the parties 

affected. As seen in the examples taken, anti-competitive policies adversely affect 

producers of the good or service that has been restricted by the government, as 

well as consumers. Therefore, the class of plaintiffs is rather diffused and it is 

extremely difficult to use the penalty amount for the compensation of the 

affected parties. The Commission was earlier empowered to grant compensation 



Governmental Interference with Markets: Dealing with Complexities by the Commission 

35 | P a g e  
 

according to Section 34, which has been repealed by Competition (Amendment) 

Act, 2007.99 Therefore, even if the penalty amount is equated to the wrongful gain 

by the enterprise or its beneficiary, the same cannot be transferred to those 

affected by the same.  

7. In such a situation, the penalty amount goes back to the government and it has 

been contended that directing a government body or minister to pay damages to 

the State would amount to directing the government to pay itself, which is not 

possible under any system of law and hence erroneous. This was contended in 

Common Cause, and the Court after  considering several decisions like Lucknow 

Development Authority v. M.K. Gupta100 rejected the same and observed that public 

entities and servants may be liable for damages in malicious, deliberate or 

injurious wrongdoings.  Hence, not having a clear procedure on usage of the 

penalty amount should not be taken as an excuse for the government enterprise 

to wriggle out of responsibility.  

                                                             
99 "ÅÆÏÒÅ ÔÈÅ !ÍÅÎÄÍÅÎÔȟ 3ÅÃÔÉÏÎ ςχɉÃɊ ÒÅÁÄȡ Ȱaward compensation to parties in accordance with the 

ÐÒÏÖÉÓÉÏÎÓ ÃÏÎÔÁÉÎÅÄ ÉÎ ÓÅÃÔÉÏÎ στȱȢ 

Prior to the omissionȟ 3ÅÃÔÉÏÎ στ ÒÅÁÄ ÁÓȡ Ȱ0Ï×ÅÒ ÔÏ Á×ÁÒÄ ÃÏÍÐÅÎÓÁÔÉÏÎȢ-(1) Without prejudice to any other 

provisions contained in this Act, any person may make an application to the Commission for an order for the 

recovery of compensation from any enterprise for any loss or damage shown to have been suffered, by such 

person as a result of any contravention of the provisions of Chapter II, having been committed by such 

enterprise. 

(2) The Commission may, after an inquiry made into the allegations mentioned in the application made under 

sub-section (1), pass an order directing the enterprise to make payment to the applicant, of the amount 

determined by it as realisable from the enterprise as compensation for the loss or damage caused to the 

applicant as a result of any contravention of the provisions of Chapter II having been committed by such 

enterprise. 

(3) Where any loss or damage referred to in sub-section (1) is caused to numerous persons having the same 

interest, one or more of such persons may, with the permission of the Commission, make an application 

under that sub-section for and on behalf of, o for the benefit of, the persons so interested, and thereupon, the 

provisions of rule 8 of Order 1 of the First Schedule to the Code of Civil Procedure, 1908 (5 of 1908), shall 

apply subject to the modification that every reference therein to a suit or decree shall be construed as a 

ÒÅÆÅÒÅÎÃÅ ÔÏ ÔÈÅ ÁÐÐÌÉÃÁÔÉÏÎ ÂÅÆÏÒÅ ÔÈÅ #ÏÍÍÉÓÓÉÏÎ ÁÎÄ ÔÈÅ ÏÒÄÅÒ ÏÆ ÔÈÅ #ÏÍÍÉÓÓÉÏÎ ÔÈÅÒÅÏÎȢȱ 
100 AIR 1994 SC 787. 
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C. Other Orders  

1. According to Section 28 of the Act, the Commission has the option of Division of 

an enterprise enjoying dominant  position. However, in case of a ministry, a 

department of the government o r a body exercising powers of the Central or 

State government cannot be treated as a regular enterprise for the purposes of 

Section 28. This leaves the Commission toothless in terms of a significant remedy 

that seems to be relevant only for commercial enterprises.  

2. While it is admitted that the Commission is handicapped in terms of this 

remedy, and the Act must include action specific to government enterprises, at 

the immediate level , it may be corrected through interpretation of other 

provisions. There are two such provisions under Section 27, i.e., sub-clauses (e)101 

and (g)102, which have deliberately been worded broadly to cover orders the 

Commission may want to impose, but not specif ically mentioned under other 

provisions.  Usually broad provisions are limited by precedent and a fixed 

approach by Courts which is generally along the lines of the rest of the sub-

clauses within the Section. However, in the present case, it may be necessary for 

the Commission to actively broaden this general trend for the specific case of 

government enterprises and impose penalties on them keeping in mind the lack 

of power, as well as effectiveness of orders under other provisions. 

D.  Contravention of Orders  

1. If any of the abovementioned orders of the Commission is contravened, Section 

42103 under Chapter VI is attracted. Similarly, if a person fails to pay monetary 

                                                             
101 Section 27ɉÅɊ ȰÄÉÒÅÃÔ ÔÈÅ ÅÎÔÅÒÐÒÉÓÅÓ concerned to abide by such other orders as the Commission may pass 

ÁÎÄ ÃÏÍÐÌÙ ×ÉÔÈ ÔÈÅ ÄÉÒÅÃÔÉÏÎÓȟ ÉÎÃÌÕÄÉÎÇ ÐÁÙÍÅÎÔ ÏÆ ÃÏÓÔÓȟ ÉÆ ÁÎÙȱ 
102 Section 27ɉÇɊ ȰÐÁÓÓ ÓÕÃÈ ÏÔÈÅÒ ÏÒÄÅÒ ÏÒ ÉÓÓÕÅ ÓÕÃÈ ÄÉÒÅÃÔÉÏÎÓ ÁÓ ÉÔ ÍÁÙ ÄÅÅÍ ÆÉÔȱ 

103 Section 42 (1) The Commission may cause an inquiry to be made into compliance of its orders or 

directions made in exercise of its powers under the Act.  
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penalty imposed on him, the Commission may proceed under Section 39104 of the 

Act. However, one major problem with these two options is that they are 

È××ÓÐÊÈÉÓÌɯ ÖÕÓàɯ ÍÖÙɯ ȿ×ÌÙÚÖÕÚɀɯ ÈÕËɯ ËÖɯ ÕÖÛɯ ÌßÛÌÕËɯ ÛÖɯ ÌÕÛÌÙ×ÙÐÚÌÚȭɯ  ɯ Ú×ÌÊÐÍÐÊɯ

provision has been made under Section 48, for cases where the contravention is 

                                                                                                                                                                                                    
(2) If any person, without reasonable clause, fails to comply with the orders or directions of the Commission 

issued under sections 27, 28, 31, 32, 33, 42A and 43A of the Act, he shall be punishable with fine which may 

extend to rupees one lakh for each day during which such non-compliance occurs, subject to a maximum of 

rupees ten crore, as the Commission may determine.  

(3) If any person does not comply with the orders or directions issued, or fails to pay the fine imposed under 

sub-section (2), he shall, without prejudice to any proceeding under section 39, be punishable with 

imprisonment for a term which may extend to three years, or with fine which may extend to rupees twenty-

five crore, or with both, as the Chief Metropolitan Magistrate, Delhi may deem fit:  

Provided that the Chief Metropolitan Magistrate, Delhi shall not take cognizance of any offence under this 

section save on a complaint filed by the Commission or any of its officers authorized by it. 
104 Section 39(1): If a person fails to pay any monetary penalty imposed on him under this Act, the 

Commission shall proceed to recover such penalty, in such manner as may be specified by the regulations. 

(2)  In a case where the Commission is of the opinion that it would be expedient to recover the penalty 

imposed under this Act in accordance with the provisions of the Income-tax Act, 1961 (43 of 1961), it 

may make a reference to this effect to the concerned income-tax authority under that Act for 

recovery of the penalty as tax due under the said Act.  

(3)  Where a reference has been made by the Commission under sub-section (2) for recovery of penalty, 

the person upon whom the penalty has been imposed shall be deemed to be the assessee in default 

under the Income Tax Act, 1961 (43 of 1961) and the provisions contained in sections 221 to 227, 

228A, 229, 231 and 232 of the said Act and the Second Schedule to that Act and any rules made there 

under shall, in so far as may be, apply as if the said provisions were the provisions of this Act and 

referred to sums by way of penalty imposed under this Act instead of to income-tax and sums 

imposed by way of penalty, fine, and interest under the Incomeɀtax Act, 1961 (43 of 1961) and to the 

Commission instead of the Assessing Officer.  

Explanation 1 ɀ Any reference to sub-section (2) or sub-section (6) of section 220 of the income-tax Act, 1961 

(43 of 1961), in the said provisions of that Act or the rules made thereunder shall be construed as references 

to sections 43 to 45 of this Act.  

Explanation 2 ɀ The Tax Recovery Commissioner and the Tax Recovery Officer referred to in the Income-tax 

Act, 1961 (43 of 1961) shall be deemed to be the Tax Recovery Commissioner and the Tax Recovery Officer 

for the purposes of recovery of sums imposed by way of penalty under this Act and reference made by the 

Commission under sub-section (2) would amount to drawing of a certificate by the Tax Recovery Officer as 

far as demand relating to penalty under this Act.  

Explanation 3ɀ Any reference to appeal in Chapter XVIID and the Second Schedule to the Income-tax Act, 

1961 (43 of 1961), shall be construed as a reference to appeal before the Competition Appellate Tribunal 

under section 53B of this Act. 
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by companies, to hold a representative accountable where there is neglect on his 

part. While bringing a government entity under the scope of an ȿÌÕÛÌÙ×ÙÐÚÌɀɯÐÚɯ

possible as discussed in the preceding sections, they cannot be categorized as 

ȿÊÖÔ×ÈÕÐÌÚɀȮɯÔÈÒÐÕÎɯÐÛɯÐÔ×ÖÚÚÐÉÓÌɯÛÖɯÏÈÝÌɯÚ×ÌÊÐÈÓɯÚÈÕÊÛÐÖÕÚɯÍÖÙɯÊÖÕÛÙavention of 

ÖÙËÌÙÚȭɯ,ÖÙÌÖÝÌÙȮɯÛÏÌÙÌɯÐÚɯÕÖɯÙÈÛÐÖÕÈÓÌɯÍÖÙɯÌßÊÓÜËÐÕÎɯȿÌÕÛÌÙ×ÙÐÚÌÚɀɯÍÙÖÔɯÛÏÌɯÚÊÖ×Ìɯ

of these provisions in terms of need for a safety net provision, in case they do not 

comply with the orders of the Commission.  

2. It must be pointed out at this st ÈÎÌɯÛÏÈÛɯÔÌÙÌÓàɯÈËËÐÕÎɯÛÏÌɯÛÌÙÔɯȿÌÕÛÌÙ×ÙÐÚÌɀɯÛÖɯ

ÛÏÌɯÛÌÙÔɯȿ×ÌÙÚÖÕɀɯÐÕɯ2ÌÊÛÐÖÕÚɯƗƝɯÈÕËɯƘƖɯÞÖÜÓËɯÕÖÛɯÉÌɯÚÜÍÍÐÊÐÌÕÛɯÈÕËɯÐËÌÈÓÓàɯÈɯÍÙÌÚÏɯ

procedure needs to be established. It has been well established as seen in 

Common Cause and Lucknow Development Authority that liability may be imposed 

on Ministers, who would be amenable to judicial scrutiny, and the authenticity, 

validity and correctness of such power may be examined by Court in spite of 

Orders being passed in the name of the President. However, these cases 

examined actions carried out personally by the Ministers in the name of the 

ȿÊÖÓÓÌÊÛÐÝÌɀȭɯ(ÛɯÞÈÚɯÈÙÎÜÌËɯÐÕɯCommon Cause that since the allotment of petrol 

pumps by the Minister of Petroleum was on behalf of the President, it could not 

be questioned by Court, or form a basis for damages. The petitioners further 

argued that having acted as Minister of State, his act would be treated as the act 

ÖÍɯÛÏÌɯÌÕÛÐÙÌɯ"ÈÉÐÕÌÛȮɯÞÏÐÊÏɯÖÕɯÛÏÌɯ×ÙÐÕÊÐ×ÓÌɯÖÍɯȿÊÖÓÓÌÊÛÐÝÌɯÙÌÚ×ÖÕÚÐÉÐÓÐÛàɀɯÞÖÜÓËɯ

be treated as endorsed and since the Cabinet is answerable to the Parliament, 

where the allotments were not questioned, the same cannot be questioned in 

Court. 105  

3. For our purposes, this highlights the complexities the Commission may have to 

face while dealing with penalties against governmen t enterprises. If the Minister 

                                                             
105 Common Cause, Para 16. 
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is considered a representative of the ministry or department of government, then 

would the responsibility be dispersed or taken to the body to whom the minister 

is subordinate, forming a never -ending and ridiculous chain? It is submitted that 

the Head of the enterprise should be made personally accountable in case of 

contraventions. This suggestion has precedent attached, as the Supreme Court in 

an interim order in /ÌÖ×ÓÌɀÚɯ4ÕÐÖÕɯÖÍɯ"ÐÝÐÓɯ+ÐÉÌÙÛÐÌÚɯv. Union of India and Ors., fixed 

responsibility on the Chief Secretary of Orissa for any starvation death that 

occurred in the state.106 This has seen a positive response since it instigated the 

Chief Secretary to direct all the collectors to evolve procedures for regular 

monitoring a ÕËɯ ÛÐÔÌÓàɯ ÈÊÛÐÖÕȮɯ ÐÕɯ ÊÖÕÚÜÓÛÈÛÐÖÕɯ ÞÐÛÏɯ ×ÌÖ×ÓÌɀÚɯ ÙÌ×ÙÌÚÌÕÛÈÛÐÝÌÚȮɯ

NGOs and other agencies.107 Thus, a cue may be taken from this approach of the 

Court in case of contravention of provisions of the Act by government 

enterprises as well, as a last resort. 

 

  

                                                             
106 Ȱ0Ȣ "ÁÉÓÁËÈȟ Ȱ3ÔÁÒÖÁÔÉÏÎ $ÅÁÔÈÓ #ÏÎÔÉÎÕÅȟ ÁÓ /ÆÆÉÃÉÁÌÓ $ÅÍÕÒȱȟ $ÅÃÅÍÂÅÒ ςȟ ςππω ÓÏÕÒÃÅÄ ÆÒÏÍ 

http://www.indiatogether.org/2009/dec/pov -starve.htm (4.03.2010). 
107 The full text of the letter is available at http://www.righttofoodindia.org/events/orissa_csletter.html  

(4.03.2010). 

http://www.indiatogether.org/2009/dec/pov-starve.htm
http://www.righttofoodindia.org/events/orissa_csletter.html
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Conclusion  

1. After a brief analysis of the provisions of the Competition Act, 2002 in the special 

context of government departments and ministries, one definite conclusion that 

can be made is that there are more complexities to the issue than visible at the 

prima facie level. Government entities act anti-competitively through various 

policies, which are often brushed from the scrutiny of competition law due to the 

sanction of law they possess. However, giving due regard to the object of the Act, 

it is often evident that these clearly violate the same, and act anti-competitively, 

adversely affecting consumers and producers in a manner similar to how other 

persons or enterprises held liable under the Act do. Only much worse, if a 

difference in scale may be pointed out.  

2. Although rationally a distinction must not be made between entities causing 

similar effects on public and the reach of the Act must cover them equally, 

practically there are several hindrances due to the special nature of a government 

entity. The critiques and suggestions made through the paper are mainly on two 

lines ɬ positivist and normative, stating what the law presently allows for, and 

what changes or reforms should be made to make it better, respectively. A third 

line of approach has been taken in certain areas, where the author believes it is 

possible to interpret or read provisions within the existing framework to give 

better effect to the object of the Act at the immediate level, till more extensive 

reforms are carried out.  

3. Under the first stage of analyzing the viability of holding government entities as 

ȿÌÕÛÌÙ×ÙÐÚÌÚɀȮɯÐÛɯÐÚɯÊÓÌÈÙɯÛÏÈÛɯËÌ×ÈÙÛÔÌÕÛÚȮɯÔÐÕÐÚÛÙÐÌÚɯÈÕËɯÉÖËÐÌÚɯÖÍɯÛÏÌɯÊÌÕÛÙÈÓɯ

ÎÖÝÌÙÕÔÌÕÛɯÈÙÌɯȿËÌ×ÈÙÛÔÌÕÛÚɯÖÍɯÛÏÌɯÎÖÝÌÙÕÔÌÕÛɀɯÜÕËÌÙɯ2ÌÊÛÐÖÕɯƖȹÏȺȭɯ(ÛɯÐÚɯÚÌÌÕɯ

ÛÏÈÛɯÛÏÌɯËÌÍÐÕÐÛÐÖÕɯÖÍɯȿÌÕÛÌÙ×ÙÐÚÌɀɯÚ×ÌÊÐÍÐÊÈÓÓàɯÞÐÛÏɯÙÌÚ×ÌÊÛɯÛÖɯÛÏÌɯȿÈÊÛÐÝÐÛàɀɯÐÛɯÐÚɯ

engaged in has been changed from prior similar definitions under the MRTP Act  
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and the IT Act, and is better suited to include policy making activities of 

government departments.  

4. Further, while the C ourt in Carew based its broad interpretation of the term to 

extend to entities that would engage in production in future, Gir Prasad relied on 

it to extend the scope beyond commercial enterprises and apply to government 

bodies. The justification for this w as based on following the object of the MRTP 

Act. The author believes that while the link in this interpretation is certainly not 

obvious, it seems to be good law in terms of the final decision. Since it is 

dangerous to give effect only to the object of a statute while ignoring the scope of 

individual provisions, the Commission or Court should ideally have given a 

solid reasoning for the same in this special context and set precedent by holding 

government entities as enterprises.  

5. The Commission while considering suits against government enterprises must 

resolve the jurisdiction issue before engaging in discussions with respect to the 

substantive provisions, which has been missing from the approach taken so far. 

Speaking from a positivist point of view, ther e is precedent that a broad 

interpretation may be taken, and that government departments are enterprises. 

Further, the wordings of the section under the Competition Act are more suited 

to include government departments than the previous legislation, making  it 

viable to include them within the scope of the same. 

6. With respect to sovereign functions, if there is a specific exemption under Section 

54, the Commission need not go further into analyzing the meaning of the term. 

However, in the absence of the same, what action of the government amounts to 

ÈɯȿÚÖÝÌÙÌÐÎÕɯÍÜÕÊÛÐÖÕɀɯÕÌÌËÚɯÛÖɯÉÌɯÈÕÈÓàÚÌËȮɯÈÕËɯÛÏÌɯÛÌÙÔɯÔÜÚÛɯÉÌɯÐÕÛÌÙ×ÙÌÛÌËɯ

narrowly in accordance with the object of the Act. Reference to interpretation of 

the term for the purposes of the Constitution may be c ited against such a narrow 

construction, seen in Satyanarayana. However, the underlying principle must be 
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looked at rather than the particular interpretation, which is to give regard to the 

ȿÌÍÍÌÊÛɀɯÖÍɯÛÏÌɯÐÕÛÌÙ×ÙÌÛÈÛÐÖÕɯÈÕËɯÏÌÕÊÌɯÊÖÕÚÛÙÜÌɯÐÛɯÕÈÙÙÖÞÓàɯÐÕɯÛhe context of the 

Act. Moreover, a narrow interpretation is supported by the doctrine of ejusdem 

generis, a sound principle of statutory interpretation, and activities on similar 

lines of the ones mentioned in the section alone must be granted the exemption. 

7. According to these analyses, the policies affecting competition with respect to 

restrictions on private courier services below 300 grams, on levy sugar with 

respect to the quantity and price, and reservation of the safety match industry for 

small scale industries would all fall under non -sovereign functions. However, 

this conclusion must not be blindly extrapolated to other policies of the 

government, and the Commission would have the burden of looking into 

individual activities of the departments while judging whether it falls within the 

same, although being consistent with the approach mentioned.  

8. At the second stage, it may be concluded that policies of the government do not 

ÈÔÖÜÕÛɯÛÖɯȿÈÎÙÌÌÔÌÕÛÚɀɯÈÕËɯÞÖÜÓËɯÛÏÌÙÌÍÖÙÌɯÕÖÛɯÈÛÛÙÈÊÛɯ2ÌÊÛÐÖÕɯƗɯÖÍɯÛÏÌɯ ÊÛȭɯ(t is 

only Section 4, in terms of substantive provisions, that would cover such policies 

by virtue of the enterprise being in a dominant position, in case there is abuse of 

the same. While the three examples examined fall within one or more sub-clauses 

of Section 4, the initial hindrance of falling within the scope of the term 

ȿËÖÔÐÕÈÕÛɯ×ÖÚÐÛÐÖÕɀɯÉÌÊÖÔÌÚɯÚÐÎÕÐÍÐÊÈÕÛȭɯ(ÛɯÊÖÜÓËɯÉÌɯÈÙÎÜÌËɯÛÏÈÛɯÛÏÌɯÛÌÙÔɯÈÚɯ

elaborated under the Explanation seems to be limited to commercial enterprises, 

but reading it with Section  19 and the object clause proves our case to the 

contrary, allowing the substantive provisions of Section 4 applicable to 

governmental enterprises.  

9. In the context of Section 19, one major problem is the issue of legitimacy and 

expertise of the Commission to weigh the different objects of various legislations, 

contrasting them to the object of the Act. While a reform is certainly required to 
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give some guidelines or clarity on how this must be done, if at all; the present 

law empowers the Commission to carry  out the same and it could probably lay 

down guidelines for itself at a short term stage.  

10. With respect to penalties and actions the Commission may take against violators 

ÛÏÈÛɯÈÙÌɯÎÖÝÌÙÕÔÌÕÛɯÌÕÛÌÙ×ÙÐÚÌÚȮɯÛÏÌɯ×ÙÌÚÌÕÛɯÓÈÞɯ×ÖÚÌÚɯÎÙÌÈÛÌÙɯÐÚÚÜÌÚȭɯ ɯȿÊÌÈÚÌɯ

and dÌÚÐÚÛɀɯÖÙËÌÙɯÔÈàɯÉÌɯ×ÈÚÚÌËȮɯÈÕËɯÛÏÌɯ"ÖÔÔÐÚÚÐÖÕɯÔÜÚÛɯÉÌÈÙɯÐÕɯÔÐÕËɯÛÏÌɯÍÈÊÛɯ

that the scope of the section is wider than the MRTP Act, an indication of the 

legislative intent to broaden the same to include practices that affect competition, 

even to an extent ÓÌÚÚÌÙɯÛÏÈÕɯÈɯȿÔÈÛÌÙÐÈÓɯËÌÎÙÌÌɀȭɯ(ÕɯÊÈÚÌɯÛÏÌɯ"ÖÔÔÐÚÚÐÖÕɯÕÌÌËÚɯÛÖɯ

impose a monetary penalty, the maximum permitted amount hinges on the 

ȿÛÜÙÕÖÝÌÙɀɯ ÖÍɯ ÛÏÌɯ ÌÕÛÌÙ×ÙÐÚÌȮɯ ÞÏÐÊÏɯ ÐÚɯ ÚÜÐÛÌËɯ ÛÖɯ ÊÖÔÔÌÙÊÐÈÓɯ ÌÕÛÌÙ×ÙÐÚÌÚȮɯ ÈÕËɯ

should be legislatively amended to apply to government enterprises. However, 

since this is only an outer limit that is almost never reached while penalizing an 

action under a specific scheme of the government, it may be possible to calculate 

the monetary penalty without a reference to the maximum, w hich the 

Commission may engage in at the short term level.  

11. There is also lack of clarity on where the penalty amount may come from and 

where it should go, since unlike regular enterprises where the party who 

wrongfully gains is usually the one at fault, i n case of bad government policies, 

the beneficiary may be completely separate. The contention that it is pointless to 

allow the penalty amount to return to the government due to the absence of an 

identifiable plaintiff, is bad in rationale and in law. The "ÖÔÔÐÚÚÐÖÕɀÚɯ×ÖÞÌÙÚɯÛÖɯ

take certain actions, under Sections 28, 39 and 42, are curtailed, either due to 

impossibility given the nature of the enterprise, or due to the restrictive 

wordings of the provisions. One power the Commission may explore is in terms  

of competition advocacy, through which it may give its opinion on possible 

effects of the same on competition under Section 49 of the Act. Although such 
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opinion is non -binding on the government, it would certainly ha ve persuasive 

value and the power under the same must be exercised.  

12. The only immediat e redressal, in this context, seem to be sub-clauses (g) and (e) 

to Section 27, which the Commission must consciously use, at the risk of being 

unconventional, to give itself more teeth against anti -competitive governmental 

interference. Personal liability may need to be imposed on the Head of the 

department, which seems to be good in law and practice given the recent 

Supreme Court order.  
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